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We have heard it remarked by a gentleman of great 
professional experience, that lawsuits were in: a measure 
epidemic — that is, whenever a question of law comes 
to be seriously bruited, similar cases arise in all quarters. 
This remark is .confirmed by the experience of every 
lawyer in active practice. In Massachusetts, for example, 
cases involving the liability of Mutual Insurance Compa- 
nies have become fearfully frequent. Indeed, the Courts 
seem to have encountered the herculean task of vanquish- 
ing Hydra, for the settlement of any principle in this 
branch of the law seems to suggest in every instance at 
least two new doubts. Thus the cases have continued to 
multiply to a fearful extent. 

Another instance of the contagious spirit of litigation is 
found in the attention which seems to have been recently 
excited in regard to “ Sabbath Law,” if we may with rev- 
erence use that term. In quite a number of the States, the 
validity of cantracts and other acts done on the Sabbath, 
has recently come under discussion, and the whole question 
has been exposed to a sudden and most severe scrutiny. 
We have already published several cases upon this subject, 
which have arisen in other States; and we have recently 
received one from South Carolina, which, but for its great 
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length, we should have been glad to publish in full, but 
which, omitting only those portions which relate to local 
law, we now insert. 


Recent American Decisions. 


Court of Errors of South Carolina. — Fall Term, 1848, 
at Columbia. 


Hitier v. Eneuisn. 


Where a Court is directed to sit two weeks, if a jury, having retired to consider of 
their verdict before midnight of Saturday in the first week, return into Court 
after midnight and before daylight of Sunday, their verdict may be received and 


published. 

Semble. — It might be received at midday of any Sunday which is included within 
the term of the Court, both under the common law applicable to Courts not bound 
by the terms at Westminster, and under the statutes of this State. 

Semble. — Although Sunday, when meuationed in a statute, begins and ends as 
another civil day, to it, as a common law festival, and as a holiday established 
by the usage of various sects of Christians disagreeing as to its beginning and 
end, common law prohibitions extend only from sunrise till sunset. 

The receiving and publishing of a verdict is a judicial act. 

History of the law as to Sunday and other holidays in Court. 

Case of McCombs v. Shaw, (2 Bay, 232,) examined, and the report of it corrected. 


Tuts was an action to recover the price paid for a negro 
that had proved unsound. The verdict has settled the 
main question of the case. But the jury returned with 
their verdict after 12 o’clock on Saturday night, of the first 
week of the term, for the price, $300, and interest. (See 
first ground of appeal.) Dr. Toland was a witness to prove 
the negro sound. And he was allowed to relate whatever 
the negro said relative to the disease, her feelings, symp- 
toms, &c. &c., but not allowed to tell what she had said 
about an accident that had occurred —a supposed fall, by 
which she had been injured. (See third ground of appeal. ) 
In like manner the witnesses, professional and unprofes- 
sional, were allowed to tell all the negro’s complaints rela- 
tive to her disease, but restricted, of course, to the time of 
the disease. (See the third ground of appeal.) The de- 
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fendant’s bill of sale warrants the title expressly, but not 
(that is, expressly) the soundness. This gives rise to the 
fourth ground of appeal. 

The grounds of appeal require no further details of the 
evidence. Whether the price was full, so as to imply a 
warranty of soundness, was submitted to the jury under 
different opinions of the witnesses, as the condition prece- 
dent to any verdict for the plaintiff. 

The defendant moved the Court of Appeals for a new 
trial, upon the following grounds. 

1. Because the jury being summoned to act as jurors for 
the first week of the term, which week expired at twelve 
o'clock on Saturday night, their verdict after that hour, 
and on Sunday morning, was a nullity, upon which no 
judgment can be entered up. 

2. Because Dr. H. H. Toland, who was called on to visit 
the slave Lizy, should have been permitted to give in evi- 
deuce the declarations of the said slave, as to the symptoms 
of the disease, and as to the injury and hurt which she had 
recently received. 

3. Because the witnesses for the plaintiff, not profes- 
sional persons, and not called upon to prescribe for said 
slave Lizy, were permitted to state to the jury what the 
said Lizy had said to them, in relation to the disease under 
which she was laboring, the evidence being at that time 
objected to by the defendant. 

A. Because the finding of the jury was contrary to the 
law and the evidence: the bill of sale warranting only the 
title, and the evidence satisfactory that a sound price was 
not paid for the said slave. 

Black, for the motion. 

Treadwell § Moore, contra. 

The Court of Appeals having adjudicated the questions 
made by the three last grounds of appeal, sent the question, 
made by the first, up to the Court of Errors, which that 
Court decided as follows : — 

Waro.iaw, J. — The Court of Appeals has considered 
the three last grounds of appeal, and found them insufli- 
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cient to sustain the defendant’s motion. The first ground 
has been referred to the Court of Errors, and to that only, 
attention will now be directed. 

By an Act of 1845, the term prescribed for the Court 
for Richland District is two weeks, beginning on Monday. 
In this case the jury retired to consider of their verdict 
about LO o’clock Saturday night of the first week. They 
returned into the court-room about fifty minutes after the 
town clock of Columbia had struck twelve. No adjourn- 
ment having taken place, their verdict was then received 
and published, and was by the clerk entered in the min- 
utes of Saturday. 

Is this verdict a nu'lity? 

The defendant, relying on the maxim dies dominicus non 
est dies juridicus, contends that, by the common law, no 
Jourt can do anv judicial act on Sunday ; that the common 
law, in this respect, has never been abrogated here, but has 
been confirmed by our legislation and usage ; that the pub- 
lishing of a verdict is a judicial act, and that that act was 
in this case done on Sunday. 

The plaintiff insists that this case falls within exceptions 
to the maxim which existed at common law, or have been 
introduced by our institutions and statutes ; if not, that the 
act done was not a judicial act; that the time of the act 
was not Sunday ; and finally, that the act was done within 
the term, and neither common law nor statute here makes 
null any act done by a Court within term time, because of 
its having been done on Sunday. 

Whether the Levitical law forbade the trial of causes on 
the Sabbath ; how far the sanctity of the Jewish Sabbath 
has, by divine authority, been transferred to the Lord’s 
day ; and what has been held or should be held on the 
matters here in dispute, by ecclesiastical authorities or 
biblical scholars ;.are questions not involved in the case. 
Our business is with the municipal law of the State. 
Other laws, unless they form part of that, need be looked 
to only when they serve to explain its history or define its 


meaning, 
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1. The leading case, to show that at common law a 


judgment could not be given on Sunday, is Nwann v. 
Broome, in which the opinion of the Court of King’s 
Bench, pronounced by Lord Mansfield, and afterwards 
affirmed in the House of Lords, is best reported by Sir 
James Burrow (3 Burr. 1595), and the arguments of coun- 
sel, especially of Blackstone for the plaintiff in error, who 
finally prevailed, will be found in Sir W. Blackstone’s 
Reports, (1 W. Bl. 499, 526.) 

That case came before the King’s Bench, by a writ of 
error, from the Court of Common Pleas, upon a judgment 
in a common recovery suffered there. Under the form in 
which the summons had been made returnable, the judg- 
ment could not have relation to any day earlier than a 
certain Sunday, and on that Sunday the tenant in tail died. 
So the question was, whether by possibility the Court of 
Common Pleas could be supposed to have sat on that day, 
and to have given the judgment. Whilst the case admits 
that the common law, in relation to Sunday, extends its 
prohibition no further than against awarding process, giving 
judgment, and such like acts of Court; and that fairs,! 
markets, sports,? pastimes, and all other t ansactions,3 not 
prohibited by statute, are not unlawful on Sunday, it con- 
clusively establishes that, by common law, neither of the 
Courts of law at Westminster can do any judicial act on 
Sunday. 

It admits that Parliament’ may sit on Sunday, of 


' Stat. 27, Ilen. 6,¢. 5; Cro, Eliz. 485. In the laws of Canute (Sax. 
Laws, 100), is a prohibition of hunting and secular labor on the Lord's 
day, aud likewise of markeis and assemblages of people without neces- 
sity. 

* Statutes of Chs. 1, Note N, Appendix. 

31 Taunt. 131; Mackally’s case, 9 Co. 66; 12 Wend. 57. 

Contra. — Lord Coke siys, (2 Inst. 264,) the ancient law extended the 
prohibition not ouly to legal proceed 
passage from the league between Edward, the elder, and Guthrum, the 
Dane. **Si Dacus, &e.,"’ (Saxon Laws, fol. 54.) The Stat. 29 Chs. 2, 
ec. 7, is often said to be in affirmance of the common law. (3 Chit. Gen. 
Prac. 1604.) 

4 See Impey's Practice, 96. 
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which various instances may be found cited there and 
elsewhere ;! and it seems safe to conclude that, although 
the general custom has been for the House of Lords, 
when sitting as a Court of Appeals, or a Court for the trial 
of impeachments, to avoid sitting on Sunday ; yet such a 
sitting would, if ever questioned, be held to fall within 
some of the relaxations of the common law rule which 
have happened, as Lord Mansfield expresses it. 

2. That case also leaves untouched the question, con- 
cerning the sitting on Sunday of inferior Courts, or Courts 
of any kind which are not confined to the terms established 
for the law Courts at Westminster; and that question is the 
one involved here, and is not free from difficulty, whether 
we look to decided cases, or to that “ History of the law 
and usage as to Courts of justice sitting on Sundays,” 
which Lord Mansfield found to make ‘an end of the 
question ” before him. 

From digests and elementary writers of the highest 
authority, numerous citations might be made to show that 
in England an inferior Court cannot, by common law, do 
any judicial act on Sunday. Probably it is because in- 
stances of this law violated have been rare, that cases 
directly affirming the law are few ; but certainly cases 
which are usually referred to, are not very satisfactory. 

Fish v. Brokel, (Plow. 265,) is authoritative only as to 
the Courts at Westminster, for the proclamations which 
were set aside there, because one of them was recited as 
having been made on Sunday, were made in open Court in 
term at the King’s Bench. 


11 Wood. Lect. 63. ‘ Mr. Elsynge cites many precedents of Parlia- 
ments being summoned to meet on Sundays, from Ed. 1 to Ed. 3, and 
subsequent Parliaments have sat on that day ; but this is not consistent 
with the practice of modern times.” 

If a sitting of Saturday, prolonged after midnight, be a sitting on Sun- 
day, medern instances are frequent. In Plackstone’s report of Swann v. 
Broome, Lord Mansfield is reported to have said, ‘* I myself have sate in 
Parliament on Sunday;’’ and to have mentioned an instance when, in 
1760, both houses met on Sunday, but adjourned, because the Lord Stew- 
ard did not attend. 
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In Page v. Faucet, (Cro. Eliz. 29,) where a judgment 
from Lynn was reversed, because the day on which it was 
recited to have been given was Sunday, it appears from a 
report of the same case, in Leonard, 328, that according to 
the record, the Court at Lynn should, by prescription, have 
been holden on Wednesday. Hyde v. Cornwallis, (1 
Strange, 387,) where a writ of inquiry, executed on Sun- 
day, was held void, depended upon the Stat. 29 Chs. 2, 
which made void the execution of writs on Sunday. In 
Dakin’s case, (3 Saund. 290), the presentment and record 
of a fine imposed in a Court-leet, having been certified into 
the King’s Bench by certiorari ; it thence appeared that 
the Court-leet was held “ within a month after Michaelmas, 
to wit, on Tuesday, 12th November.” The leet could 
not, under certain statutes, be held any other time but 
within a month after Easter or Michaelmas. Michaelmas 
was on the 29th September; and so, although the general 
allegation was that the Court was held within the month, 
the setlicet showed that it was held after the expiration of 
the month. It was admitted that the sezlicet being contrary 
to the precedent matter, was void; but it being void, no 
day at all appeared when the Court was held; “ and,” 
(says Saunders, reporting the opinion of the Court.) “ there 
ought to be a certain day shown when the Court was held ; 
and it is not suflicient to say, that the Court was held 
within a month after Michaelmas, generally, for perhaps it 
was held on Sunday, which is a ‘dies non juridicus, and 
so void, and, therefore, a certain day ought to appear on 
the record ; and for this cause, the presentment was quashed 
by the whole Court.” 

If there had been no dies non juridici, the certainty 
required in a record of judicial proceedings, might well 
have been held to demand that the day on which the Court 
sat should appear ; and therefore, the scilicet alleging matter 
which was material, the repugnancy between it aud the 
preceding matter vitiated the record. The obvious purpose 
of the scilicet was to particularize that which had been 
general; and notwithstanding a technical rule, it would 
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have been hard for any mind to attain the conclusion, that 
from the record it appeared, (as it was necessary it should 
have appeared), that the Court had been held within the 
month, as required by the statutes. Another report of this 
case in 2 Keble, 731, shows that the record was further 
objectionable, because the sitting of the Court was stated 
to have been, “to wit, 18 Nov. per adjourn. pradict,” 
when no previous adjournment had been entered. (See also 
8. C., 1 Vent. 107.) 

The proposition that the judicial proceedings of an in- 
ferior Court held on Sunday are void, thus suggested in 
Dakin’s case, as a reason for requiring a particular day 
when it was held to appear in the record of such a Court, 
is adopted as established law by Sergeant Hawkins, (P. C. 
B. 2, ec. 10, see. 9;) and the suggestion was made by Sir 
Edmund Saunders, as of a thing certain whence argument 
might be drawn. It would then be rash to dispute what is 
so stated; but if there be not some case which has not 
been brought to the view of this Court, aud which diligent 
search has not enabled me to find, the proposition, before 
the statute of 3 and 4 Wm. 4, depended in England upon 
frequent recognition, and not, like the maxim applicable to 
the law Courts at Westminster, upon any direct decision. 

3. The “ History ” which made an end of the question 
in Swann v. Broome, shows that the whole subject of dies 
non juridict is connected with the Terms at Westminster ; 
so that, as Lord Coke says, “ dies juridici, (except it be in 
the assizes,) are only in the term.” (Co. Litt. (35, a.) 
The dies non juridici, therefore, comprehend all days in 
vacation, and a few that fall within the course of the 
terms. 

I have thrown into an Appendix Lord Mansfield’s sum- 
mary of this history, with various extracts from other 
sources and annotations, from which I think it may be 
premised that there is much uncertainty as to what was the 
ancient common law on the subject of days unjudicial ; 
and much reason to believe that it fluctuated according to 
the greater or less influence which, at different periods, was 
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exercised by the clergy. It may readily be supposed, that 
whilst in the struggles between the Church and the State, 
the King’s Courts were compelled to the observance of 
many holy seasons, less jealousy was entertained towards 
the inferior Courts, that were mostly held under the greater 
Barons. ‘The Hundred Court and County Court under the 
Saxons were held every four weeks, or oftener, yet this 
must have been by frequent violations of the law of Ed- 
ward the Confessor, and of Saxon laws and canons pre- 
viously existing. Down to the time of Hen. 6, fairs were 
habitually held on Sundays and other great festival days ; 
yet to every fair was incident a Court of Piepondre, for 
summary decision of the questions arising therein. 

It will be observed, that there never was, prior to the 
Statute 3 and 4 Wm. 4, any period when the prohibition 
of a Court’s sitting on certain days, did not embrace 
equally Sundays and some other days, and that even that 
statute makes six other days (none of which falls within 
the ordinary terms) holidays in the offices and Courts, as 
Sunday is. The case of Harrison v. Smith, (9 Barn. & 
Cres. 243,) as late as 1829, questions the case of Mesure 
v. Britton, (2 H. Black. 616,) and shows that the day of 
the Purification, and each of the other dies non, then 
acknowledged, as well as Sundays, were days on which, 
in term, a Law Court at Westminster could do no judicial 
act ; so that, although the public offices might be opened, 
and such business as could be done at a Judge’s chambers 
be transacted, a plea could not be required to be filed on 
one of those days, for by mere fiction, all pleading was 
supposed to be done in Court. And the case of Osborne 
v. Taylor, (1 Chit. R. 400, K. B.,) likening other dies non 
to Sunday, held that a bill of Middlesex, returnable on 


Ascension day, was irregular, to such extent that the ob- 
jection could not be waived by the defendant, any more 
than an objection to proceedings on Sunday could be 
waived. (13 East, 155.) 

Com. Dig. Temp. E. 6, “ where, by custom, the Court 
of a Lord is to be held every Monday, if it falls upon 
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Christmas or New Year’s day, which are not judicial, yet 
the Court may adjourn. 

“So, if the County Court happens upon such a feast, 
they may elect knights to Parliament, but a judicial process 
or entry of judgment upon such a day is void.” 

It was probably in reference to this permission on holi- 
days of all business in Courts but judicial business, that 
the late Act for Parliamentary Reform declares, that the 
County Court in which the sheriff is to open the poll-books, 
shall not be held on a Sunday, but on the following 
Monday. 

But is it to be understood that inferior Courts in England 
were, before Wm. 4, bound to the observance of all the holy 
seasons and days enumerated by Britton, or to all, with the 
exceptions made by the Statute Westm. 1, as to Advent and 
Lent, for certain assizes, or only to those enumerated in the 
Stat. 5 and 6 Ed. 6? If to the last only, was the obligation a 
common law obligation surviving that Stat. of Ed. 6, as to 
holidays not abrogated by it, or was it an obligation arising 
from the injunction of the statute, that the holidays therein 
enumerated should be kept?) What has been the practice 
of the Courts in the United Kingom, not bound by the 
terms, [ am not informed ; but from general history it 
may be learnt that the Courts of Assize and Nist Prius, 
held in the vacations by the Judges of the superior Courts, 
aud so considered to be emanations from those Courts, have 
_ ordinarily respected neither the ancient common law, nor 
the Stat. of Ed. 6, as to holidays, but for a long time past, 
have sat on the Epiphany and various Saints’ days, which 
were “ jours defendus,” both by that statute and the com- 
mon law which preceded it. There is no reason to suppose 
that other Courts not bound by the terms, regarded Can- 
dlemas, or Holy Thursday or Midsummer Day, any more 
than they did other more important festivals. The suspen- 
sion of business on Sunday proceeded from that “ decent 
observance of the Sabbath,” which, in Mesure v. Britton, 
before cited, was, by Lord Loughborough, (who had been 
bred under the discipline of the Scotch Kirk, and was the 
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Chief Justice of the Common Pleas,) distinguished from 
the respect which should be paid by the Court to the other 
dies non. However plain enough the “ History,” as to the 
law Courts at Westminster, I apprehend that if the Stat. 
of Ed. 6 did not furnish the rule, it is upon modern usage 
that the observance of Sundays and a few other holidays, 
in other Courts in England, rested, before the Stat. of Wm. 
4. If so, was this observance left to the discretion of the 
Court, maintained only by a public opinion which would 
not tolerate its neglect, or was it enforced by any law 
that made proceedings in disregard of it, absolutely void ? 
This, and other questions, which I have suggested, I pre- 
tend not here to answer; for in reference to the case before 
me, argued to come within the common law rule laid down 
in Swann v. Broome, it is enough to show that the history 
decision of that case is not, without important distinctions, 
to be applied to all Courts. 

4. If the common law made all judicial proceedings on 
the Lord’s day void, what portion of time was embraced in 
the prohibition ? 

Very clearly, by the common law, as by the Roman 
civil law, a day ordinarily begins and ends at midnight ; 
and if a statute mentions Sunday or other day without 
explanation, an ordinary day is meant. Therefore, we 
find that service of process, between midnight of Saturday 
and sunrise Sunday morning, was, under the Stat. 29 Ch. 
2, held to be bad. (Leveridge v. Plaiston, 2 H. Black. 29.) 
But in any law, as in any other use of language, the 
meaning of a word used may be made different from its 
ordinary meaning, by accompanying explanation. ‘Thus, 
in the case of Fox v. Abel, (2 Conn. R. 541,) the term 
Lord’s day, used in a statute of Connecticut, which was 
copied from one of Massachusetts, was, in the opinion of a 
majority of the Judges who heard the case, so explained 
by other words in the statute, as to mean only the solar 
day, from sunrise to sunset. In the law of Edward the 
Confessor, so prominent in the history of the common 
law, concerning Sunday, all doubt is removed by the 
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express words: “omnibus sabbatis ab hora nona,” that is, 
(according to the division which both Jews and Romans, 
following the Babylonians, made of day and night, each 
into twelve equal parts, called hours,) from three o'clock 
vaturday afternoon ; “et tota dii sequenti usque ad diem 
Lune,” that is, until midnight of Sunday, or, as some 
have supposed, until daylight of Monday. 

Saxon Laws, preceding the Confessor.—In the laws of 
Kidgar, tenth century, fol. 78, is an injunction that the 
Lord’s day should be kept from the third hour, afternoon 
of Saturday, till daylight of Monday; and that other days 
festival and fast, should be observed, which might be 
proclaimed by the priest. The same is repeated in the 
laws of Canute, fol. 99. 

In the customs of Normandy, (received by Duke Wil- 
liam from King Edward the Confessor, as in the beginning 
of their old Customary may be seen,) amongst the times 
defended by the church against the intrusion of the law, 
are the days of every week, from the ninth hour of 'Thurs- 
day, until sunrise of Monday. Friday and Saturday were 
made fast days by the Latin church. (Dugdale’s Orig. 
Jurid. 90, ch. 32.) c 

By the canon law, against which a partial dispensation 
was obtained, by the Stat. Westm. 1, it was enjoined “ ué 
dies dominica a vespera usque in vesperam servelur.”’ 

We find, however, from Keilway’s Rep. fol. 75, that 
in the 2lst year of Henry 7, (two centuries after the Stat. 
of Westm. 1,) in the case of a condition to be performed 
ctira festum Sancti Johannis, it was a question when the 
feast began, whether at noon of the vigil, or at midnight, 
or at sunrise. Frowike, C. J. of C. P. said, “* The feast in 
our law, commences in the morning, and ends at night; 
and the natural day begins ad ortum solis and ends ad occa- 
sum solis, and so is taken and adjudged in our law; 
but the feast by the law of the church, commences at 
noon in the vigil, and coutinues till the next day at mid- 
night.””. The law which thus confined a festival to the 
day marked by the presence of the sun, embraced Sundays 
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for universally before the time of Elizabeth, Sundays 
were included in festis deibus ; and the change, if change 
there has been, shows the plastic nature of the common 
law. 

The common law measure of a festival applied to the 
subject in hand, would authorize a Court restrained by 
common law from sitting on Sunday, to do what any Par- 
liament, Legislature, Convention, Board of Directors, and 
other body keeping a journal, is accustomed to do, —enter 
on the journal of a day’s proceedings every transaction 
begun or continued on that day, and prosecuted to a termi- 
nation before sunrise of the next day. Courts, too, ordi- 
narily adopt this practice without hesitation. As to a trial 
terminated in the course of Monday night, or other week- 
day night, no inquiry is made about midnight, but entire 
satisfaction is given by the remark that the whole term is 
but one day. And when midnight of Saturday is to be 
made so essentially important, it is worthy of inquiry how 
it shall be ascertained. It is only the middle point between 
one mid-day and another. It is marked by no visible 
phenomenon, and without the aid of some chronometer, 
or of previous calculations made in reference to the sun, 
it could not, by any skill of the astronomer, be ascertained 
with positive exactness. Shall a town clock be taken as 
the standard, whether it be right or wrong, or shall proofs 
be listened to that it is irregular, or has been tampered 
with by a party in interest?) When the very moment is 
to be made the separating line between the highest eflicacy 
and the utter invalidity of the same act, according as it 
should be done on one or the other side of the line, it 
might be a question whether mean or apparent time should 
be looked to; or if the former, whether the first or the last 
stroke of the clock announcing twelve should be decisive. 
A case might even occur, where the jury being ready to 
render a verdict, the clerk should be arrested in calling 
over their names, or in the very act of publishing the ver- 
dict, by the solemn sound which would compel adjourn- 
ment of the Court, and all the evils and inconveniences 
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which must result from the publication being left incom- 
plete —and this to save from profanation a day, of which 
less would be occupied by going on, than by the unusual 
orders which stopping would render necessary. Such a 
scrupulous regard for the very moment, seems akin to the 
pharisaical superstition, against which early canons and the 
leaders of the Reformation directed their anathemas; and it 
is inconsistent with the manly common sense which has 
ever been the genius of the common law. If, in disregard 
of clocks and watches, the Judge shall be held competent 
to pronounce, infallibly, when midnight has come — The 
State v. Naburs, (6 Alab. R. 200) — upon the supposition 
of an essential difference between two times separated 
by an undistinguishable moment — he is bound, in the 
faithful discharge of his duty, to pronounce truly, accord- 
ing to the best evidence afforded to him, and the same 
state of things we have before imagined may result; or if 
an exception to depart from the truth be given to him, the 
course of nature could not be controlled by his opinion, 
and wrong might be done to conscience and to law. But 
the reference to midnight, itself shows that the exact time 
when the day set apart for rest and religious duties shall 
commence, was here fixed only by human laws, and that 
no essential difference is supposed to exist between two 
adjoining moments; and the question here, is not what 
does conscience or divine law require of individuals, not 
what suspension of business should a Court allow in the 
exercise of a sound discretion—but what is the time to 
which the common law prohibition of legal proceedings 
upon Sunday, under penalty of entire invalidity, extends. 
If it begins at midnight, then, as a matter of expediency 
and propriety, either, (in order to allow suitable prepara- 
tions to be made for the important moment of midnight), 
no business should be commenced Saturday evening, or at 
any previous time, which is likely to last nearly till mid- 
night of Saturday, and in all cases, an earlier hour of 
adjournment should be enforced ;—or a larger discretion 
should be understood to belong to the Judge, under which, 
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(whenever circumstances might require, and it could be 
done without violating rights of conscience), he should, in 
determining when midnight has arrived, make liberal al- 
lowance, even to the extent of delaying until daylight has 
convinced him of the approach of another day. The com- 
mon law measure of a festival, as expounded by Chief 
Justice Frowike, supplies the rule, however, unless it has 
been changed. Considering, as we now use the common 
law on the subject, all supposition of change by statute is 
excluded — how or when, then, has a change been effected? 
The civil day, in the time of Henry VIL. began when it 
now does; but when the law extended its aid to the 
church, in respect to religious observances, it recognized 
as a festival only the visible and indisputable day. 

5. In support of the verdict now under consideration, it 
has been further urged, that the common law does not for- 
bid the mere sitting of a Court on Sunday, but forbids the ren- 
dering of judgment or awarding of judicial process, or doing 
of other judicial act, and that the receiving of a verdict is 
only ministerial, and not within the prohibition. ‘This 
view is sustained by the case of Hohlaling v. Osborne 
(15 John. 119), in conformity with which a statute of New 
York has since been enacted, the case of Baxter v. The 
People (3 Gilman’s Ill. R. 385), Harle’s case, and other 
American cases, (3 Watt’s Pa. 56; 1 South. N. J. 156; 5 
Paige, N. Y. 542.) All of these depend finally upon the 
ease of Bedoe v. Alpe, (Sir W. Jones’s Rep. 156; Temp. 
Jac. 1.) There the plaintiff exhibited an information in 
the Court of Exchequer against the defendant, for engross- 
ing butter contrary to a Stat. of Ed. 6. The defendant 
pleaded not guilty, and was found guilty; judgment was 
rendered against him, and upon a writ of error in the Ex- 
chequer Chamber, it was referred to Judges Hutton and 
Jones. Divers exceptions were taken, the first of which 
was, that the information was exhibited on the 13th October, 
which, in that year, was Sunday, and so dies non juridicus. 
But it was resolved by Hutton and Jones, “that it was 
good, for although Sunday was not dies juridicus for award 
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of any judicial process, or to make entry of a judgment of 
record, yet it was good for accepting an information upon 
a speciallaw. And many precedents were shown that such 
informations were exhibited upon Sunday, and good.” 
Now, giving to this resolution of Hutton and Jones the 
fullest effect which the opinion of the senior Judges should 
have, [ am not sufficiently informed of the nature of an in- 
formation under a special law, to say whether it should be 
considered as a proceeding between parties, or whether the 
exhibiting of it must be supposed to have been done in open 
Court, or what effect the subsequent plea and judgment 
may have had upon any irregularity in its inception. When 
we look to the words of the Imperial Constitutions of the 
Canons, and of the law of Edward the Confessor, concern- 
ing the prohibition of legal proceedings on certain days, we 
see that in all of these (said to be written evidences of the 
common law on the subject), all holding of secular pleas, 
all forensic disputation, all agitation of lawsuits, all inquiry 
by oath, are absolutely forbidden; and when we look to 
the adjudged cases concerning the Courts of Law at West- 
minster, we see that the making of a proclamation, (Plow. 
265), and the filing of a plea in a public office, (9 B. & C. 
243), (which by fiction merely is supposed to be in open 
Court), upon a prohibited day, annuls the whole subsequent 
proceedings. I think we cannot but conclude, that in a 
Court to which the prohibition extends, any step taken, or 
any act done, in a cause pending in that Court, which by 
law must be done in open Court, is prohibited. There are, 
to be sure, many acts of a ministerial character that may be 
done in Court. Not to speak of an original writ or patent, 
signed by the Chancellor on Sunday, (Mackauley’s case, 9 
Co.), nor of the Treasurer and Barons holding the ex- 
chequer for revenue purposes, (2 Mad. Exchequer, 5), for 
these are not acts done in Court — we have seen that even 
those who say a County Court could not try causes at 
Christmas, admit that it might be held for election of knights 
of the shire, (Com. Dig. Temp. E. 6), that justifying bail 
or other act not prohibited by statute, that may be done at 
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a Judge’s chamber, is good on a dies non, (5 Term, 170) ; 
and I doubt not that a Court held to a term which excluded 
Sunday, might on that day, without fear of its acts being 
held void, do acts which formed no step in the progress of 
a lawsuit, but yet were, by law required to be done in 
open Court. But if nothing but the entry of judgment of 
record, or the award of judicial process, be forbidden, and 
therefore a verdict may be received and published, the in- 
quiry would be, what might not be done? The recording 
of the verdict, after the order for recording has been given, 
is unimportant; that is only the clerk’s registration of 
what took place, and may be made at any time after the 
adjournment of the Court. If the verdict has been received 
and published, no more is necessary to the final adjudica- 
tion of the case. The subsequent entry of judgment and 
process of execution may be had at any time in the succeed- 
ing vacation: by fiction, are supposed to be the acts of the 
Courts, and to relate to the term, (Dibble v. Taylor, 'Tidd’s 
Prac. 2 Spear, 312), but in reality, without any thing done 
or said in Court, follow, of course, the publishing of the 
verdict — which act includes and awards them. ‘lhe whole 
previous trial of facts by witnesses before a jury, might be 
said more expressly to contradict the provision, that no one 
should be called ad jusjurandum, but would not be techni- 
eally a judicial act, so decisive as the receiving a verdict, 
publishing it, and ordering it to be recorded. No difference 
is perceived between that, and the rendering of judgment 
upon demurrer after hearing argument. Both are permissi- 
ble on Sunday, under a rule which holds only the act of 
recording, in the formal entry of final judgment, to be 
forbidden. 

Of the deliberations of the jury, nothing is said ; because 
they, like the'recording of a verdict, are not acts necessarily 
required to be done in open Court, as the publishing of a 
verdict is. 

6. In support of the verdict, it is further urged, that the 
receiving and publishing of it, under the circumstances that 


existed, fell within those exceptions in behalf of works of 
7* 
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necessity and of mercy which attach to all sabbatical regula- 
tions. In the Constitutions of Constantine are express ex- 
ceptions in behalf of certain legal proceedings, which were 
considered to be entitled to peculiar favor, from their be- 
nevolent nature ; and similar exceptions existed in the more 
ancient Roman laws, de Fertis. The 'Theodosian and 
Justinian codes repeated and enlarged these exceptions. 
The canon law prohibited secular labor or pleasure on the 
Lord’s day and other great festivals, unless ‘“ necessitas 
urgeal vel pietas suadeat.” And a maxim of the common 
law stands as preamble and reason for the Stat. Westm. 1, 
“sumna charitas est facere justitiam singulis in omni 
tempore, quando opus fuerit.” 

In conformity with the principle of all these, we find 
various decisions made in England, in reference to statute 
regulations, which are, in their nature, more inflexible than 
the common law. (2 Bulst. 72, Temp. Jac. 1.) A Statute 
of Richard 2, provided against arrests in time of divine ser- 
vice ; Croke, Ch. J., held, that matters of necessity may be 
done on Sunday, and an arrest for debt, where the debt 
would otherwise have been lost, was good. Waite v. Hun- 
dred of Stoke, (Cro. Jac. 496): Robbery upon one who was 
travelling during divine service—the Hundred held liable 
for not producing the robber —‘‘for pursuing felons on 
Sunday is no offence, but a good work of charity and 
justice.” The Stat. of 29 Ch. 2, does not, by its general 
words, take away the serving of a citation from the spiritual 
Court by publication at the church door on Sunday — “ be- 
cause it cannot be done as well on any other day of the 
week.” 

Sandeman v. Breach, (7 B. & C. 96.) The owner of 
a stage-coach, on the ground of public utility or necessity, 
is not included in the prohibition of the Stat. 29 Ch. 2, 
which forbade all tradesmen, laborers, and other persons, 
from pursuing their worldly calling on the Lord’s day. 

In the case before us, it now seems charity to save the 
parties from the trouble and expense of another trial ; but 
the question is, what should have been done on the circuit ? 
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It was then charity to the jurors to receive’and publish their 
verdict when they were ready to present it. -'Their duty was 
done, why should they have been punished? If the observ- 
ance of the Lord’s day by them was looked to, it was surely 
better to permit them to be at home, to take their natural 
rest, and to join in public worship if they would, than to 
lock them up during the Sunday, uncomfortable, dissatisfied, 
and ill-suited to each other, as they probably would have 
been. If only this alternative was presented, there is hardly 
room for doubt. Under another head, I will discuss the ex- 
pedient of allowing the jury to separate at midnight, before 
they have agreed upon the verdict, and requiring them to 
return on Monday, and resume the consideration of the 
case. Here I conclude, that a construction of the law 
which would compel a Judge to adjourn the Court at mid- 
night, and confine the jury until Monday, when, before the 
crowd, or even he himself, had left the court-room, the 
case might be terminated and relief given to all concerned 
in it, by his doing an act short and formal, consistent with 
the thoughts then most likely to fill his mind; or which at 
any time during the Sunday would prohibit him from sus- 
pending his own devotions for a few minutes to save at 
least twelve, and probably more, of his fellow-men, from 
suffering and temptation, would increase the profanation it 
might be designed to prevent, injure the cause of religion, 
and bring reproach upon the institutions of the country. 
Such a construction, our neighbors of Georgia do not give 
to the common law ; for there, as I have been informed, a 
Judge on circuit, at mid-day of Sunday, receives a verdici 
and discharges a jury. An English Judge, too, accommo- 
dates his respect for Sunday to the demands of necessity 
and mercy. I have before me an English newspaper, from 
which it appears that in August last, at the Shrewsbury 
Assizes, in the Bridgeworth murder case, (Regina v. Mercy 
Newton), before Mr. Baron Rolfe, the jury being in delib- 
eration on Sunday, one of the jurors was taken ill, the 
Court met and the jury were discharged. Next day, the 
prisoner not being ready for another trial, an entry of what 
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had taken place was made on the record. ‘“ His Lordship 
observed, that though it was not in modern times the prac- 
tice to sit on Sundays, yet he had no doubt that, in a case of 
necessity like this, it was perfectly competent to hold sit- 
tings on Sunday. He remarked, that some years back, a 
question was made as to whether a Court could sit on the 
Epiphany.” ‘The prisoner was remanded, and the trial 
postponed till the Spring Assizes. 

Liven legislative wisdom, from a conviction of the pro- 
priety of allowing great utility to constitute the necessity 
which should excuse a violation of the Sabbath, has 
relaxed its restrictions in a point where Courts were insuf- 
ficient to do so. The Stat. 5 Ann, c. 9, in 1706, allowed 
the arrest of persons on Sunday, under an escape warrant. 
This statute was made of force here, and has been in effect 
repeated in the Sheriff’s Act of 1839, (11 Stat. 31.) It is 
the only one of all the English statutes I have mentioned 
that ever was of force in South Carolina, 

7. So far, this subject has been considered as if it related 
to the sitting of an English Court, not bound by the 
terms at Westminster, nor by any regulation independent 
of the common law. It is material now to examine any 
influence our own legislation, customs, and decisions may 
have had on it. 

The settlement of South Carolina commenced in the 
days when the ery of no Popery was familiar in Great 
Britain. The settlers brought a common law with them, 
and soon, by regulations of the Proprietors and Acts of the 
Provincial Assembly, legislation was begun for providing 
a system adapted to their peculiar situation. In 1704, re- 
ligious worship was established according to the ritual of 
the Church of England, with peculiar provisions for sup- 
port of the clergy and administration of ecclesiastical 
affairs; which system, after re-enactment in 1706, and 
various subsequent amendments, continued of force till the 
Revolution. In 1712, by Act of Assembly, such English 
statutes as were thought suitable, were made of force here, 
and all and every part of the common law of England was 
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made of force, with some exceptions; amongst which is 
the exception of so much relating to matters ecclesiastical 
as Was inconsistent with the settlement of the Church of 


England, which had been made by the Provincial Assembly. 

The Constitution of 1778, Art. 38, gave almost universal 
toleration, but declared the Christian Protestant religion to 
be the established religion of the State, and prescribed 
some general tenets of faith for its ministers. The Con- 
stitution of 1790, (Art. 8), allows the “free exercise and 
enjoyment of religious profession and worship, without 
discrimination or preference, provided that liberty of con- 
science shall not be so construed as to excuse acts of 
licentiousness, or to justify, practices inconsistent with 
the peace or safety of the State.” 

How Courts or government in general were first organ- 
ized in the Province, we cannot now exactly ascertain, for of 
many proceedings in times of the Proprietors, records are 
not preserved. (See Bank v. Torre, 2 Spear, 505; Hr 
parte Boylston, 2 Strob.; Rogers v. Sharlock, 1 Spear, 
287.) Of the earliest Acts of the Provincial Legislature, 
only the titles now remain; and the very first of these, 
No. 1 of the titles contained in Trott’s Laws, which are 
copied by Judge Grimke, (P. L. v. 2 Stat. v.) was, in 1682, 
“An Act for the Observation of the Lord’s day.” What it 
contained we can only conjecture; but as it followed 
shortly after the Stat. 29 Chs. 2, we may readily suppose 
that it was in the same spirit. In 1691 was passed another 
Act, “for the better observance of the Lord’s day, com- 
monly called Sunday,” — which prohibited ordinary work, 
dressing of meat and selling of milk excepted. In 1712,a 
third Act was passed “for the better observance of the 
Lord’s day, commonly called Sunday,” of which the first 
section is edpied from 1 Eliz. ce. 2, and much of the 
remainder from 29 Chs. 2. It prohibits ordinary labor, 
and makes void any service or execution of writ or process, 
with the usual exceptions ;—the 12th section provides 
that any person unlawfully arrested on Sunday, may be 
discharged by the Chief Justice of the Province, tmmedi- 
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ately — thus contemplating judicial action by him on Sun- 
day, if necessary, but not in Court. This Act remains 
unrepealed, and no other Act for observance of Sunday 
has been passed. The Stat. of 5 and 6 Ed. 6, never was 
made of force, nor the Stat. Westm. 1, c. 51. Nor was any 
other statute ever made of force or enacted, which estab- 
lished holidays (besides Sundays), or required or authorized 
their observance —except the reference to the Book of 
Common Prayer and to Easter, which are contained in the 
Acts for the establishment of religious worship in the 
Province; and except Acts which, in requiring of various 
public officers constant attendance in their oflices, have 
excepted Sundays, Christmas day, and the fourth day of 
July, to which, on one ovcasion, have been added “ other 
public holidays’ — meaning, I suppose, other holidays 
prescribed by some public authority. 

No Act has ever mentioned Courts in common with 
the observance of Sunday, or any other day, except that 
Sundays have, sometimes, been excepted from the days 
appointed to constitute the terms of Courts. 'The terms at 
Westminster have never been observed here. For most 
Courts terms have been prescribed at their various places of 
sitting, and at different periods of our history these terms 
have occupied all seasons of the year, without distinction. 
What may have been the usage of Courts before the Revo- 
lution, as to the higher church festivals, not Sundays, 
(formerly more regarded than now), [am not informed ; 
but it is certain, that neither Holy Thursday nor Candle- 
mas was ever regarded with any special reverence, and that 
many of the other days mentioned in the Stat. of Ed. 6, 
were wholly unnoticed. It may be safely assumed, that 
no Court has ever been held in the daytime of Sunday, and, 
probably, the same may be said of Christmas day, and, since 
the Revolution, of the fourth of July. Of late, when Good 
Friday falls within a term, sometimes the Court in Charles- 
ton adjourns, in the exercise of its discretion, and sometimes 
it does not; in other parts of the State, that day is not at 
all observed ; and nowhere (besides that day and Sundays) 







Meio Caps eee, Po-ge 






a 












































Recent American Decisions. 563 
is any day in Lent, Easter week, the week of Pentecost, or 
Advent, made a holiday in Court. 

Under these circumstances, what common law, as to 
unjudicial days, prevails here? No one would admit that, 
in default of ail statutory regulation, we are remitted to 
the law of the Confessor, or to the canon expounded by 
Britton, or to that as amended by Stat. Westm. 1. The 
colonists of South Carolina, no doubt, felt the influence of 
the statutes, new customs and altered opinions which, in 
England, had followed the Reformation, and the other 
great changes that took place before the beginning of the 
eighteenth century. In their reverence for the Lord’s day, 
they had ceased to place any other festival or holiday on 
the same footing. It seems probable that the law upon the 
subject, which was really received and acted on in the 
Province, was not the common law, as that had at any 
time existed in England, but a law, mixed of common law 
and statutes never of force here, accommodated to the 
religious opinion which prevailed, and sanctioned by ob- 
servance, without inquiry as to its origin or exact extent. 
The maxim, dies dominicus non est dies juridicus, seen in 
every book of practice, and by its very jingle impressed 
upon the memory, was taken for an inflexible rule, and all 
other dies non forgotten. The statutory enactments against 
service or execution of writ or process, were confounded 
with the common law prohibition of judicial proceedings, 
and the universal reverence for the Christian Sabbath pre- 
vented all occasion for nice investigations concerning the 
restraint upon the Courts, or the exceptions which it ad- 
mitted. 

Is the retention of Sunday, when all the other dies non 
juridici were rejected, a remnant of ancient law which 
was preserved, or a new usage which was introduced ? 
Was the observance of Sunday, by the Courts, a matter of 
discretion safely intrusted to those who were appoiuted to 
exercise the judicial function — never violated, because 
violation without necessity was never contemplated, and 
never would have been borne ; or was it a matter enforced 
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by stern and positive prohibitions, under penalty of the 
entire invalidity of all proceedings contrary to it —totally 
different from the discretionary observance of Christmas or 
the fourth of July? If positive law made judicial pro- 
ceedings on Sunday, and Sunday alone, void, was the 
Sunday thus protected the civil day, beginning at mid- 
night, or the festival ab ortu ad occasum solis, or the day 
beginning at the end of the Jewish Sabbath? Were ex- 
ceptions admitted, which necessity, great utility, mercy 
and charity, required ? 

If it be resolved that judicial proceedings on Sunday 
are here prohibited, either by the common law of England, 
or by custom of our own in analogy to the common law, 
then the exceptions which the common law admitted, and 
the length of time which it defended, prevail here, either 
by common law, or in analogy to it. 

As to the exceptions, they are inherent in the very nature 
of sabbatical institutions, and Christians have rested their 
acknowledgment of them upon the example and precepts 
which the Great Head of the Christian Church gave in 
relation to the Jewish Sabbath. That institution formed 
part of a system, under which the civil and ecclesiastical 
forum were identical, and before that forum, in the posi- 
tiveness of the law which established it, the severity of 
the penalty provided for its violation, and the rigor of 
formality expected in its observance, differed much from 
the weekly commemoration of the Resurrection, which 
has been substituted in its stead, when this latter claims the 
notice of civil Courts, before which, Church and State must 
be held wholly distinct. ‘The exceptions which the former 
admitted, the latter surely did not exclude. 

As to the length of time, its beginning and end, it has 
been urged that our usage has made the Sunday conform- 
able to the civil day; but on this point, the distinction 
must be kept in mind, between usage depending upon 
statutes which, when they mention Sunday or other day, 
without explanation, mean a civil day, and usage appli- 
cable to a subject of which our statutes have never treated. 
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Concerning the latter, in aid of the application to it of the 
common law measure of a festival, much effect must be 
given to the universal toleration which our Constitution 


establishes. Not that it is supposed there is any unconsti- 
tutionality in enforcing here, by law, a day of rest, if no 
religious faith or worship be enjoined; but that a spirit of 
forbearance and conciliation should guide decisions, where 
private opinion is most impatient of the restraints of law, 
and where, in the absence of positive law and the search 
for regulation in uncertain usage, there must, necessarily, 
be much latitude of discretion. In the Connecticut case 
before cited, some of the Judges remarked that confirma- 
tion of the const-uction which they gave to their statute 
was to be found in the requirements of universal toleration, 
amidst the diversity of opinions which prevails amongst 
Christians, about the proper evening to be kept as part of 
their Sabbath. Supposing all Christians to agree that a whole 
seventh of time should be kept, and that the daytime of 
Sunday should constitute a part of this seventh, for the 
differences between them, as to what should be added to 
this daytime, it was in that case thought wise for the law 
to embrace in its penal enactments only the period of 
agreement, and to leave to liberty of conscience the re- 
mainder of the holy season. 

The reasoning and course thus approved, let it be re- 
marked in reference to the case now in hand, would not 
sustain a law commanding that a Court should sit Saturday 
night or Sunday night; for general toleration would require 
that, from a command to do acts in violation of a Sabbath, 
should be exempted the whole time from sunset of Satur- 
day till sunrise of Monday, and (to embrace Jews and 
Seventh-day Christians) even the time from sunset of 
Friday. But between a command to do, and an omission 
to prohibit, there is a wide difference. Where a distinction 
is allowed which shall respect all tenderness of couscience, 
must a proceeding, had without offence to any one, be void, 
because it took place upon the Sabbath kept by some 
Christians, although the Sabbath of a second sect of 
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Christians may not have begun, and like proceedings have 
been had an hour before, in disregard of the Sabbath of a 
third sect? 

These observations would lead to’the conclusion, that 
the common law which here makes void judicial proceed- 
ings on Sunday, does not rest upon indubitable history, is 
not clearly defined, and may well be held to comprehend 
only the daytime ; but against all this is urged the case of 
McCombs v. Shaw, decided by Judges Burke, Grimke, 
Waties and Bay, at Charleston, in 1799. (2 Bay, 232.) 

The report of that case has produced decisions conform- 
able to it in this State and others; the abstract of it is 
conspicuous in digests; and it no doubt has had much 
influence upon the opinion of the profession and practice 
of the Courts, and is the strongest evidence which can be 
adduced of usage as the basis of a common law rule made 
for ourselves. At the time that case was decided, no 
opinions were written by the Judges. About twelve years 
afterwards, the venerable reporter, Judge Bay, published 
the volume which contains the case, from notes which he 
had kept. In the results of cases, his reports are, usually, 
accurate ; but the reasons of decisions are given always in 
his own language, and may well be supposed, when he 
speaks for the whole Court without distinction, to present 
merely his own views. 

Laying out of consideration the excess of damages and 
misconduct of jurors complained of, the report itself leaves 
it uncertain whether the ground of decision was, that the 
verdict was rendered after the expiration of the term, or 
that it was rendered after midnight Saturday, at a time 
which was before the expiration of the term, but unjudicial 
because Sunday. I have examined the original minutes of 
the Court at Cambridge, now preserved at Abbeville. I 
find that, in 1798-9, the Court at Cambridge was, under 
an Act of 1791, directed to be held every 16th day of 
November, and 18th day of April, with exception of Sun- 
days, and to sit from day to day, not exceeding ten days, 
if the business was not sooner finished ; not, as the report 
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states, “ 16th day of April and November in each year, to 
sit for ten days, or until the business was finished.” In 
April, 1798, the Court met on Wednesday the 18th, Judge 
Grimke presiding. In the minutes of Saturday, the 28th, 
is the verdict in McCombs v. Shaw, $1000 for plaintiff, 
and after it are two orders of Court before entry of the 
adjournment. Saturday, it will be seen, was the tenth and 
last day of the term, excluding Sunday, the 22d. After 
the order for a new trial, the case was tried again on Thurs- 
day, 25th of April, 1799, and a verdict was rendered of 
one shilling for the plaintiff. 

It will thus be perceived that, besides being inaccurate 
in saying that, by the common law, all temporal business 
transacted on Sunday is void, the reporter has misplaced 
all the observations made in that case about dies dominicus ; 
for the result (if the clerk’s certificate should have been 
taken as evidence of the time when the verdict was 
received) must have been just the same if the verdict had 
been rendered Saturday morning, and Friday had been the 
last day of the term prescribed by Statute. I think there 
is also cause to suspect that the complaint made about the 
excess of damages, found by the first verdict, was not 
unworthy of attention; and that in the phrase ten days, 
used in the Statute fixing the term of the Court, is to be 
found a reason for looking to midnight, which does not 
apply to a common law festival, or to a Sunday established 
in law by the usage of various sects of Christians. 

The case of the State v. McLemore, (2 Hill, 680), has 
been also cited to show that a verdict cannot be made one 
minute after 12 o’clock Saturday night. It really decides 
only that a jury having a case under consideration must be 
discharged at the end of the term; and that a prisoner, 
indicted of a capital offence, whose case was under con- 
sideration when a jury was thus discharged, may be re- 
manded and tried at another term. In 1835, when that 
case was first heard on circuit, the Court for Richland 
District, in which it occurred, was, by an Act of 1828, 
(pamph. 14, not in the Stat. at Large), directed to commence 
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on Monday, and be held for two weeks. Without any 
exact inquiry as to the meaning of a week, it was taken for 
granted on the circuit and in the Court of Appeals, that 
Saturday, of the second week, was the last day of the 
term, and upon that assumption it was held, that at the end 
of that day the power of the Judge to detain the jury, and 
of the jury to render a verdict, ceased ; and the case, not 
having been tried, stood over for the next term. ‘The 
question of Sunday was not at all considered in the case. 
Perhaps a careful examination of the various Acts of the 
Legislature, by which, at different periods, the sittings of 
the Courts have been regulated, might have raised doubts 
whether the term of two weeks did not embrace fourteen 
days, of which Monday was the first ; but this could 
hardly have affected the result of the case, for even if pro- 
ceedings on the fourteenth day might not nave been void 
by law, it could not well have been considered an illegal 
exercise of discretion for the Judge to adjourn, in con- 
formity with the established opinions and settled usage of 
the community. 

8. I think that an examination of our Statutes would 
show, that the day on which the verdict in the case now 
under consideration was received, (even admitting it to 
have Sunday at noon), being within the term of two weeks, 
which, without exception of any days, is, by the Act of 
1845, (11 Stat. 316), prescribed for Richland District, was, 
by Act of the Legislature, a judicial day, whatever may 
have been the common law on the subject; not that I 
suppose the Legislature has commanded or contemplated 
the ordinary sitting of a Court on Sunday, but that I find 
the legislative will expressed in terms which plainly import, 
according to the established canons of interpretation, that 
judicial business is authorized during the whole of a term 
which includes Suaday ; and I receive this expression as a 
removal of prohibitions and penalties, which at least would 
justify proceedings on Sunday in cases of strong necessity, 
in the exercise of a sound discretion that would do violence 
to no conscience, and encounter no prejudice. As a Judge 
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would dispense with days in his term, when any great 
calamity or national festival engaged the public mind, so 
would he with a day set apart for religious observances by 
most of the suitors of his Court. But a judicial proceed- 
ing, to which imperious duty might urge him in the one 
case, would be no more void than in the other. 

It would be intolerably tedious to point out the various 
passages in our Acts, many of them carelessly penned, 
which have brought me to this conclusion. I will only in- 
dicate the course that may be pursued by an inquirer, and 
the results that may be attained. In the 7th volume of 
our Statutes at Large, under the head of Courts, may be 
found most, but unfortunately not all, of our Acts, which 
at different times regulated the sittings of our Courts prior 
to 1839. Various modes have been adopted in prescribing 
the terms, during which Courts for the different districts 
should be held. 

First. — A certain day of the month has been appointed 
for the beginning of a Court, and a certain number of days 
prescribed for its sitting, sometimes with and sometimes 
without a provision, that if the appointed day should be 
Sunday, the next day should be the first. Second. — The 
districts composing a circuit have been named successively, 
and it has been directed that the Court for the first shall be 
held the first Monday, for the second the second Monday, 
and so on; no other limit being assigned than that which 
results from the necessity of the Judge’s leaving one place 
to be at another. Third. —'The day of the week, usu- 
ally Monday, on which the Court for each district shall 
begin to be holden, has been specified, and directions given 
that the Court shall sit a certain number of days, of which 
the last is usually Saturday. Fourth. — A ceriain day of 
the week, usually Monday, has been appointed for the 
beginning, and directions given that the Court shall sit for 
one week, for two weeks, and sometimes for more. This 
fourth has been the mode usually pursued since 1828. 
Sometimes Sundays have been specially excepted, when 
the appointment has been such that a Sunday might be 
48* 
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included, and sometimes not. Sometimes the phrase ju- 
dicial days has been employed: once that of Court days — 
intended, no doubt, to exclude Sundays. Sometimes the 
phrase de die in dicm, or that of day by day, has been 
employed, with or without exclusion of Sundays. 

Now, when I find the exception of Sunday introduced 
into one Act, and omitted in another, I cannot buf conclude 
that the omission was intentional, and that the exception 
does not exist under the latter Act. When I find a Court 
directed at one period to sit six days, and at another to sit 
a week, I infer that a change was made. When I see a 
sitting prescribed de die in diem for fifteen days, I discover 
for that sitting an abrogation of any maxim that before 
made days unjudicial. 

In the Judiciary Act of 1799, (7 Stat. 291, clause 11), 
is this: “If the day appointed by law for the holding and 
sitting of either of the District Courts of this State should 
happen to be on Sunday, then such Court shall be holden 
and sit on the day following.” This clause I think was 
intended to meet the special provisions which in that Act, 
and the one of 1798, of which it was an amendment, had 
been made for the sitting of the Courts for Georgetown, 
Colleton, and Beaufort districts, to begin on certain days of 
a month and continue five or six days, whilst in other dis- 
tricts the beginning was appointed to be on Monday. But 
if it was intended to be a permanent and general regulation, 
to which subsequent Acts, not repugnant, should be con- 
formed, it shows that when there are no exceptions made, 
Sunday, if falling within a term, is a “day appointed by 
law for the holding and sitting of Courts ;” and a subse- 
quent law which so appoints Sunday, but forbids the sitting 
on the next day, by making Sunday the last day of the 
term, rather admits the sitting on that day, than makes an 
appointment, which the clause is effectual to revoke with- 
out giving the contemplated substitute. 

It remains only to consider the Act of 1818, and strange 
to say, such is the diversity of human minds, and such 
the difference of views which may be taken on the same 
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subject, that this Act, acknowledged on both sides to be 
very material, is relied upon with confidence on either 
side of the question before us. 

It must be premised, that by the Acts of 1798 and 1799, 
the Court for any district of the State was required to sit 
either five or six days, except Charleston, and there for five 
weeks ; and forty-eight jurors, from whom two petit juries 
might be formed, were directed to be drawn for the whole 
term of every district, including Charleston. In 1804, “An 
Act to relieve the inhabitants of Charleston district from 
the unequal duty of serving on juries, and to make their 
duty uniform with that of the citizens of other districts,” 
was passed. In it may be noticed a confusion between 
“six days” and “a week,” produced by the attempt to ren- 
der each week of the Charleston term equivalent to the 
whole term of another district; and it may be seen that 
the Act of 1818, above cited, uses only the term one week, 
thus misreciting the Act of 1804. 

The preamble of the Act of 1818 clearly sets forth the 
mischiefs to be remedied — mis-trials in important cases, 
and great delays and injustice consequent thereon. Its 
remedy is, that the jury empannelled and charged with an 
issue, which remains undecided at the expiration of the 
jury’s term, (if the term of the Court has not expired), 
shall not be discharged. T'he course which tt directs to be 
taken is, that the Judge shall adjourn the jury to the en- 
suing week, “in like manner as juries are adjourned from 
day to day,” and that the jury shall, at the time appointed, 
attend and resume the consideration of the issue, &c. The 
third section applies the provisions to every other district 
in which Courts shall be held for more than a week at one 
term. In reference to this section, let it be observed that 
the Act of :1804 was never applicable to any district but 
Charleston ; and by the words of the Act of 1845, (under 
which the Court for Richland sat when the verdict in 
question was rendered), jurors, drawn for each week ac- 
cording to the directions of previous Acts, were bound to 
appear and attend at the Court held according to the pro- 
visions of the Act of 1845. 
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Now, the first section of the Act of 1818, so far as con- 
cerns a case with which the jury have been charged, (that 
is, in which the jury have been sworn — which has been 
opened to the jury — or upon the consideration or examina- 
tion of which the jury have entered), is a repeal of the 
Act of 1804, and a negation of the right of the jury to 
claim discharge, if not of the right of the Judge to arrest 
the trial by discharging them. If the case has not pro- 
gressed so far that the jury have retired from the bar to 
consider of their verdict, plainly the course directed is for 
the Judge, at or before the end of the jury’s term, to 
adjourn them to a time in the next week, in conformity 
with the practice long known in this State, (and said to be 
almost peculiar to this State), of usually permitting jurors, 
in any case, civil or criminal, at any stage before they retire 
to consider of their verdict, to separate at every recess or 
adjournment of the Court. But if the jury have retired, 
and the time for which the jurors were summoned expires 
whilst they are in confinement, what shall be done?) They 
shall be adjourned “in like manner as juries are adjourned 
from day to day.” According to the mode pursued in 
adjournments from day to day, if a jury be in confinement 
when the Judge leaves Court, a constable is sworn “to 
keep the jurors confined — neither to suffer any other per- 
son to speak to them, nor to speak to them himself without 
leave of the Court, except himself to ask if they have 
agreed upon their verdict.” (Co. Litt. 227, b.) When 
informed that the verdict is ready, the Judge, at his earliest 
convenience, comes into Court and receives it. 

The entire seclusion of the jury from all other persons, 
after their leaving the bar until they have agreed upon 
their verdict, is an incident of jury trial well established in 
the common law ; laid down by sages of the highest 
authority, and in many instances made the foundation of 
decision and practice. No evidence can be received by a 
jury except in open Court, where it may be searched into, 
discussed and examined ; no argument can be addressed to 
the jury, upon which there is no chance for instruction 
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from the bench. (Hale’s P. C. 307, et seq.) A verdict 
will be set aside if, after the jury have left the bar, they 
send for a witness, and hear repeated the testimony he gave 
before ; if any one in behalf of that party in whose favor 
the verdict is, has delivered a paper to them, or has said 
to them the case is clear for him; and, as our case of 
Cohen v. Robert (2 Strob. 417), has lately decided, if there 
be belaboring or improper interference with a single juror 
at any time in the progress of the trial, by any person, even 
if that person be neither party nor agent of a party, and 
although the juror may not be thereby influenced, if the 
verdict be such as the interference was calculated to pro- 
duce. 

Contrary to all this is the suggestion, that the Act of 
1818 requires that the jurors, after they have retired and 
before they have agreed, should be released from their con- 
finement, and for at least twenty-four hours be permitted to 
remain separate from each other, and out of the observa- 
tion of the Court or any of its officers. Sir W. Blackstone 
(3 Bla. Com. 377), in his Commentaries says, ‘A privy 
verdict is of no force, unless afterwards it be aflirmed by a 
public verdict given openly iu Court, wherein the jury 
may, if they please, vary from their privy verdict ; so that 
the privy verdict is indeed a mere nullity ; and yet it is a 
dangerous practice, allowing time for the parties to tamper 
with the jury, and therefore very seldom indulged.” How 
much more dangerous would be the separation of the jurors 
before they have attained a result to which they are pledged 
by agreement, after individual opinions have been ascer- 
tained, and whilst in their bosoms the heat of altercation 
is still glowing! In this condition, brought into the atmos- 
phere of public opinion which surrounds the scene of a 
great trial, inprotected by either official dignity or habitual 
caution, many simple-hearted jurors would feel the influ- 
ence of this opinion, insidious and tyrannous as often it is; 
the impressions made by the evidence contrary to it would 
be effaced, misconceptions conformable to it would become 
unconquerable prejudices, and what in the struggle of the 
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jury-room was only an earnest desire for supposed truth, 
would be turned into the active zeal of partisanship. But 
much worse than all this may be imagined, when we think 
of the views and dispositions of different jurors disclosed 
to parties and their friends, and of the means which might 
be used to confirm support, relax opposition, or decide hesi- 
tation. It is painful to conceive of the result that might 
proceed from the opportunity for management and influ- 
ence which would be afforded. Our practice shows that 
unusual confidence is here reposed in the integrity of 
jurors. That confidence I trust is not eften abused, al- 
though I fear that it sometimes is. But it is no disparage- 
ment of the most intelligent and virtuous community that 
exists here or elsewhere, to believe that out of twelve men 
taken by lot from a whole district, at least one may always 
be found who is either unprincipled or weak enough to 
yield to the arts which great interests at stake might call 
into employment. The most exciting and important cases 
are the very ones upon which juries are most apt to be 
hung Saturday night ; and rather than dispense such jus- 
tice as the adjournment of juries to Monday is likely to 
produce, I would, if it were necessary thus to satisfy the 
words of the Act of 1818, hold that an adjournment from 
one minute before 12 o’clock Saturday night to one minute 
after, was an adjournment “to the ensuing week.” But no 
such word-catching is necessary. The Legislature intended 
no change in the fundamental principles of jury trial, as is 
manifest from another Act on the same subject passed at 
the same session, which, in all fairness, should be construed 
in pari materia with the aforementioned Act of 1818. 
The 8th section of the Act of 1818, concerning the City 
Court of Charleston, which was intended by the same means 
to remedy the same mischiefs as the other Act, is in these 
words: “ Petit jurors shall be drawn to serve one week, un- 
less they be actually charged with an issue, in which case 
they shall be adjourned from time to time, or continue to sit 
until such issue shall be disposed of.” Here, more plainly 
than in the other Act, appears the distinction between those 
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stages of a case which are previous to the retirement of the 
jury, at all of which the jury may be adjourned, and the 
private consultation of the jury, which must be continuous 
until it has resulted in a verdict. Here, too, the words 
“actually charged with an issue,” are equivalent to the 
words “impanelled and charged with the trial of any issue, 
civil or criminal,’”’ which are used in the other Act. Either 
phrase comprehends the whole of a jury's engagement with 
a cause, and to confine either so as to embrace only a jury 
to whom the charge on final instructions from the bench has 
been addressed, would pervert the proper meaning of words, 
and exclude from the remedy of the Acts cases interrupted 
by the expiration of the jury’s term in the progress of the 
testimony or of the argument, in which cases the mischiefs 
are just as apparent as in the cases that would be included, 
where the summing up has taken place. 

The adjournment of a jury in the city, where all the 
jurors could certainly go home on Sunday, would be more 
convenient than in a country district ; but considerations 
above mere convenience forbade the adjournment at any 
place, of a jury, after retirement and before agreement. 
Since 1818, various cases have occurred in the District 
Court of Charleston, in which the jury being out at 12 
o’clock Saturday night, have been continued in confine- 
ment; but no example has yet been given of adjourning 
their unfinished consultation to another day. 

It has been supposed that the Acts of 1818 must be con- 
strued subject to the common law maxim, dies dominicus 
non est dies juridicus. If I have succeeded in conveying 
my impressions upon some of the other heads which have 
been discussed, it must appear that, as to the origin of its 
authority here, its extent, and the consequences of its vio- 
lation, that maxim, in reference to the sitting of a Court, is 
at least doubtful. The familiar law which secludes the jury 
after their retirement from all out-door influence, is beyond 
doubt, and to that was the legislation of 1818 intended to 
be conformable. 

If, then, the jury being out, have not agreed when Suuday 
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comes, and (the term still continuing), they onght not 
to be either discharged or adjourned, what shall be done, 
when, in the course of Sunday, they are ready to render 
their verdict? The Acts of 1818 suggest that the same 
course should be taken which should be taken on any other 
day; but, independent of these Acts, charity and necessity 
authorize the receiving of the verdict, for relief of the jurors. 

This Court is, therefore, of opinion, that the verdict in 
this case is not void, and the motion is dismissed. 

Ricuarvson, Evans and Frost, JJ. and Jounstox, Dun- 
Kin, Catpwett and Darean, CC. concurred. 

Wiruers, J., was absent in Charleston, at the rehearing 
of this case, and at the decision of it, and therefore gave no 
opinion. Motion refused. 
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1. The owner of a slave has a right to seize him in a peaceable manner, wherever 
he can find him, not in a riotous, tumultuous and unreasonable manner ; and if 
resisted by force, those who make the resistance are guilty of a breach of the 
public peace. 

2. If forcibly resisted in his peaceable attempt to recapture his fugitive slave, the 

owner may lawfully use sufficient force to overcome the unlawful resistance 

offered, without being legally chargeable with the offence of riot. 
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Tne history of the case will sufficiently appear in the 
charge of the Court, delivered by 

Pearson, P. — Gentlemen of the Jury: The Constitu- 
tion of the United States and laws made in pursuance of 
its provisions, are the supreme law of the land, alike bind- 
ing on the States and the people thereof, and equally 
obligatory on the Legislatures of the States, as on the 
judiciary and the citizen. Every State law enacted in 
violation of that instrument, is utterly void, and the Judges 
+) of every Court throughout these United States are bound 
| to respect the Constitution as the paramount law of the 
land, and disregard all legislation which violates its pro- 
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visions. All power not yielded to the Federal Government 
is reserved to the States and the people, and the Legisla- 
tures of the respective States may enact such statutes as 
they see proper, not prohibited by the Constitution or laws 
of the United States, or their own Constitutions. 

Every man is secured in the possession of his property, 
of whatsvever nature or character; and for mauy purposes 
slaves are considered as property, and for every purpose 
the right of the owner must be respected. 

The supreme law of the land provides that “No person 
held to service or labor in one State, under the laws 
thereof, escaping into another State, shall, in consequence 
of any law or regulation, be discharged from such service 
or labor, but shall be delivered up on claim of the party to 
whom such service or labor may be due.”” Whatever may 
be our own individual opinions concerning the institution 
of slavery, the history of the times when the Constitution 
was adopted clearly shows that without this or some sim- 
ilar provision the Union of these States would never have 
taken place; and the history of the present times is preg- 
nant with evidence that without its faithful fulfilment on 
the part of the non-slaveholding States, 1t cannot be con- 
tinued. ‘The perpetuity of the Union with all its attendant 
blessings, imperiously demands of every branch of the State 
Government, executive, legislative and judicial, an honest, 
faithful, and strict compliance with this duty. ‘That no 
impediments shall be thrown in the way of the slave 
owner in reclaiming his property, either by the enactment 
of improper laws, or the illegal interference of the people. 
In order to carry into effect this provision of the Constitu- 
tion, an Act of Congress was passed in the year 1793, pro- 
viding a mode by which the owner should seize and re- 
move his slave, giving him the right of manucaption in the 
first instance, and providing for an examination before a 
Judge of the United States, or magistrate of the State, as 
to the right of ownership; and on due proof of its exist- 
ence, an order is directed to be made for the removal of 
such fugitive. 'The same act also provides pretty severe 
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penalties against all persons who shall obstruct the owner 
in the seizure or removal of his slave. The constitutional 
validity of ali the provisions of this Act (except that part 
conferring jurisdiction on State officers) has been repeat- 
edly recognized by the Superior Courts of the several 
States, by different United States Circuit Judges, and by 
the Supreme Court of the United States. It must be taken 
to be the law of the land, binding on every citizen. 

The States of this Union have the constitutional power 
to prohibit their officers from carrying acts of Congress into 
effect; the Federal government must act through its own 
officers, but the State governments have no authority to 
prohibit the laws of Congress from being enforced within 
their limits, and every Act of State legislation enacted 
for such object is utterly and entirely void. The State 
Legislatures may protect their own soil and their own 
sovereignty from all violation, but must do it in subser- 
viency to the federal compact. Any law of a State inter- 
fering with the owner of a fugitive in seizing or removing 
him under the Act of Congress, is void. 

I deem these preliminary remarks necessary to enable 
the jury properly to understand the rights of the Common- 
wealth, and the defendants in this case. 

William Taylor and eight other citizens of the State of 
Virginia, stand indicted for riot, and assault and battery. 
The indictment charges them in different counts, with a 
riot at common law; with the same offence under the 
fourth section of the Act of the 3d of March, 1847; with 
an assault and battery, and with improperly using the 
prison of this county for the detention of persons claimed 
by them as fugitive slaves. 

The alleged fugitives were arrested here on a charge of 
horse stealing in the State of Virginia; were committed 
by a magistrate of Harrisburg ; brought before this Court 
on a writ of habeas corpus, and the commitment declared 
to be irregular ; after which witnesses were examined by us 
in relation to the charge ; and we decided that the act com- 
mitted did not amount to larceny, and directed them to be 
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discharged. The keeper of the prison, pursuant to our 
mandate, turned them out in the same way he has always 
been in the habit of discharging all other prisoners, by 
unlocking the door and turning them into a kind of vesti- 
bule or porch which leads into the prison. ‘This entrance 
way has no door to it, but has at the outer termination an 
open grated gate, which is rarely closed ; is never fastened 
by a lock, but has on it a bolt, or bolts, which can be read- 
ily opened from either side. (See vol. 3, Am. Law Jour. 90.) 

It is in evidence that the defendants, on learning the 
decision of the Court discharging the negroes, stationed 
themselves within this entrance for the purpose of capturing 
them as fugitive slaves, and on their being turned into the 
passage by the jailer, at once seized upon their persons, 
detained them there for some time, during which a severe 
struggle ensued, between Mr. Taylor and those assisting 
him, and the alleged fugitives aided by some negroes of 
Harrisburg. Finally the slaves were ironed, and about 
that time the whole party was directed to be locked up in 
prison on account of a supposed breach of the peace. 

On this state of facts, two questions arise on the 5th and 
6th counts of the indictment. 

Ist. Is the entrance spoken of, part of the prison? and 
2d. If it is, does the detention proved come within the 
inhibition of the 6th section of the Act of 1847. 

It might be much questioned whether the entrance re- 
ferred to is a part of the prison in contemplation of law, 
and whether it would be a good commitment or surrender 
of any person required to be put in jail or kept there, 
to merely place him in this open court or entrance, which 
is without lock, or mode of fastening, and is a public 
thoroughfare ; but we decide this part of the case on other 
grounds. 

The intention of the Legislature was to prevent fugitive 
slaves from being lodged in onr prisons for safekeeping, as 
had been customary before the passage of the act of 1847. 
It was not intended to prohibit the master from seizing 
them wherever they could be found. The intention of 
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the defendants does not appear to have been to use the jail 
as a place of deteition and safekeeping, but to receive 
their slaves at the door and remove them under the Act of 
Congress. 

If detained in the entrance, it was in consequence of 
their own resistance and the threatened violence in the 
street. It cannot be possible that such accidental detention 
can be construed to come within the penalties of the Act, 
which are principally directed against the jailer or keeper 
for receiving such persons as prisoners. It would certainly 
be giving this law a most literal construction to say that 
Mr. Taylor or any other man who was passing along 
the street with his slave, should come within the penalty 
by taking shelter in this entrance from a shower of rain or 
hail, or to eseape from the violence of a mob. We give 
these instances to show the impropriety of such literal 
construction of penal Acts of Assembly. It looks too much 
like the attempted interpretation of the statute prohibiting 
the drawing of blood in the streets of Rome, which was 
ultimately construed not to apply to the case of a surgeon 
for bleeding a man who had fallen on the street in a fit. 
It is sticking in the letter without looking to the spirit of 
the Act. Judge Baldwin, one of the brightest ornaments 
of the legal profession, decided that the master might peace- 
ably enter the house of a private citizen, with the permis- 
sion of the owner, to arrest his slave, and the errand being 
lawful he would not be a trespasser. (See Baldwin’s Rep. 
p- 571.) Why not, then, enter the vestibule or porch of 
one of our prisons? We are clearly of opinion that the 
5th and 6th counts of the indictment are not supported, 
and that no offence was committed which comes within 
the penalties of the 6th section of the Act. 

We will now call your attention to the third and fourth 
counts, which are founded on the 4th section of the Act of 
Assembly. 

If this section bore the construction which some persons 
have given to it, namely, that if the slaveholder seizes his 
property, and in consequence of such seizure a tumult 
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ensues without any default or impropriety of conduct on 
his part, he is guilty of a riot, we should be constrained to 
say that the provision of the statute is contrary to the Act 
of Congress, and therefore void under the Constitution of 
the United States. For when the Act of Congress gives 
the right of seizure, it would be destructive of its pro- 
visions if the State legislature could say, “ You may seize, 
but you do it at the peril of suffering fine and imprison- 
ment, if in consequence of such exercise of your lawful 
right, other people, or the slaves themselves, by resistance, 
cause a brawl and tumult, to the disturbance of the public 
peace.” 

The authority conferred by the Act of Congress was 
intended to be full and ample; to give the same power of 
recaption, by the mere act of the owner, in every State of 
the Union; and Massachusetts cannot say that the power 
must be exercised in one way, New York in another, and 
Pennsylvania in a third. The owner does not invoke the 
aid of the State laws, nor can he be prohibited by them. 
But we do not believe that our statute will bear such con- 
struction ; respect for the Legislature will lead us to inter- 
pret it quite differently. We cannot concede that the 
Legislature of Pennsylvania ever intend to pass an Act of 
nullification in effect or principle. The interpretation 
which we give to our Act, is the same which we should 
put on the Act of Congress itself, and the same that the 
latter has received by the Superior Courts of the country — 
That the owner of a slave has a right to seize him, ina 
peaceable manner, wherever he can find him, not in a riot- 
ous, tumultuous and unreasonable manner ; aud if resisted 
with force, those who make such resistance are guilty of a 
breach of the public peace, and must be answerable for the 
consequences. This is giving to the master all the rights 
which he can claim under the act of Congress, and all the 
authority which the owner of any other species of property 
has by the common law — to take it peaceably. 

Judge Batpwin, in the case already referred to, declares 
that the owner of a fugitive slave has all the powers of 
4y* 
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seizure which is vested in special bail, to take his principal. 
He may seize him wherever he can find him, in any State 
of the Union, by night or by day, on Sunday or week day, 
but must do it in a reasonable and peaceable manner. If 
resisted with force, he has a right to use sufficient force to 
overcome such resistance ; to call in the aid of his friends 
for the purpose ; and the blame and punishment must fall 
on the party who thus unlawfully resists the execution of 
the law. If bail with a regular bail piece in his hand 
should in the first instance attack, strike and beat his prin- 
cipal, he would be clearly guilty of a breach of the peace ; 
he must first lay his hands gently upon him, or attempt to 
do it, and if resisted with force, may repel such resistance 
by force. Just so here. The master must first endeavor 
peaceably to take his slave ; if forcibly resisted he may use 
sufficient force to overcome such resistance. Should he 
commence by violence and tumult, and seize his property 
in a riotous and unreasonabie manner, he would not be 
protected by the Act of Congress, and would come within 
the prohibition of the Act of Assembly, and the principles 
of the common law. By a fair and reasonable construction 
of this statute, it has not changed the provisions of the 
common law as to the offence, and has merely aflixed a 
specific penalty to that which was previously punishable 
at the discretion of the Court. 

It is for the jury to decide, from the evidenee, whether 
the defendants have been guilty of a riot, as charged in the 
2d and 4th counts of the indictment; and that will depend 
on which party commenced using unlawful force. 

If George Brock and Samuel Wilson were the slaves of 
William Taylor, as claimed, and the other defendants were 
there as his assistants, requested by him to aid in their 
arrest ; and the slaves, on being turned out of prison, com- 
menced the attack on their master and his assistants, the 
latter are not guilty of a riot within the meaning of the 
Act of Assembly. If, on the other hand, as soon as the 
slaves came out of the lock-up, their master, or those ac- 
companying him, made an attack upon and commenced 
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beating them, they are guilty of a riot, as charged in that 
count. 

Their legal mode of proceeding was to attempt peaceably 
to arrest and secure the fugitives, and if forcibly resisted 
they could lawfully use sufficient force to overcome such 
resistance, without being chargeable with a riot. Accord- 
ing to the statement of those who were in the immediate 
vicinity and had the best opportunity of seeing, the resist- 
ance commenced on the part of the slaves. Of that you 
are the sole judges. 

We shall now proceed to consider the first and second 
counts, which are for riot and assault and battery at com- 
mon law. 

The same general principles apply to these counts as to 
the last, so far as regards the commencement of the affray. 
If the men attempted to be arrested were the slaves of Mr. 
Taylor, and had fled from his service in Virginia, he had a 
right to peaceably seize them as before stated, and if resisted 
by them or others, to use sufficient force to overcome such 
resistance, and effect their capture and security. But even 
if improperly and illegally resisted in the first instance, the 
master and his assistants must use no more force than is 
necessary to overcome such resistance, and the moment 
they have it in their power to secure them without further 
violence, are bound to desist. Did they do so? If, ona 
careful consideration of all the evidence, you are of opinion 
that no more force was used than was necessary, they are 
not guilty of the offence charged, provided the violence was 
commenced by the slaves, who had no right by law to raise 
a finger against their master, unless unlawfully set upon by 
him. If the defendants persisted in beating the negroes 
after the latter were unable to resist, or had ceased opposi- 
tion, it is wanton cruelty, and renders them guilty of an 
assault and battery, and when done by three or more per- 


sons acting in concert, of a riot also. 

In determining as to the degree of violence or force neces- 
sary and proper to be used by the defendants, you wiil take 
into consideration all the circumstances of the case. ‘The 
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parties stood as nine or ten opposed to three. The greater 
number had weapons, at least canes, whilst the others were 
unarmed, But on the other hand, there was a multitude of 
threatening negroes in the street ready to render assistance, 
and one or two actually assisting. The defendants might, 
therefore, very naturally consider it necessary to overcome 
and crush the resistance immediately, from a fear that they 
in their turn should be overpowered by numbers, and their 
property rescued. Besides, the resistance by the slaves is 
illegal; proper, reasonable, and necessary force on the part 
of the master legal. The latter is responsible only for an 
improper use of force in the beginning, or when resisted, 
using more force than was necessary and proper to overcome 
it. Every man who rendered aid or encouragement to the 
negroes in opposing their master, by act or word, is a viola- 
tor of the law. Mr. Taylor and his assistants came here under 
the sanction of the Act of Congress, and must be protected 
in all their legal rights from unlawful violence. So long as 
they act within the provisions of the law, it spreads a shield 
over and around them which no State legislation can pierce 
or break down, but should they go beyond its protection, 
they immediately become answerable to our laws. They 
do not bring with them any of the powers conferred on the 
master over his slave by the laws of Virginia. Each State 
is sovereign and independent within its own limits. — If 
authorized by the laws of Virginia to punish the slave by 
stripes and beating, for having absconded or violated any 
other duty, they would possess no such power here, but in 
that particular must conform to the laws of Pennsylvania. 
Under the federal compact we are bound to respect that as 
property here which the law there has declared to be such, 
and to give to the owner the full right to repossess himself 
of it which the Act of Congress confers, and we are also 
bound to prevent every citizen of this State from interfering 
with his rights, and to punish all who do unlawfully inter- 
fere. 

The morality or immorality of slavery as an institution, 


you have no right to consider. It is sanctioned by the laws 
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and Constitution of the country, which are alike obligatory 
on all. Thre immorality, if it exists, does not rest at your 
door, you are not responsible for it; but you would be 
highly culpable were you, on account of any theoretic ideas 
on that subject, to fail in enforcing the laws of the land. 
The same constitutional provision which enables the mas- 
ter to seize his slave absconding into Pennsylvania, will 
enable the citizen of this State to seize his apprentice flee- 
ing into the State of Virginia, or special bail to arrest and 
bring back his principal from the most distant State of ie 
Union. It is only by virtue of the Federal Constitution 
that the worst of malefactors can be arrested and returned 
for punishment, if once escaped beyond our jurisdiction ; 
and should we refuse to perform our share of the federal 
compact, with what face can we call upon any of our sister 
States to perform theirs? Should we permit the law to be 
violated with impunity on the subject of slavery, we have 
no security that it will be observed on any other. ‘The 
illegal punishment which we impose on others in one case, 
may be inflicted on ourselves in the next. We cannot better 
illustrate our views as to the propriety and necessity of ren- 
dering obedience to the laws than by quoting a portion of 
the very able opinion of Judge Batpwin, on a similar occa- 
sion. The learned Judge in his charge to the jury stated: 
“If this spirit pervades the country; if public opinion is 
suffered to prostrate the laws which protect one species of 
property, those who lead the crusade against slavery may, 
at no distant day, find a new one directed against their 
lands, their stores and their debts; if a master cannot retain 
the custody of his slave, apprentice, or redemptioner, a 
parent must give up the guardianship of his children, bail 
have no hold on their principal, the creditor cannot arrest 
his debtor by lawful means, and he who keeps the rightful 
owner of lands or chattels out of possession, will be protect- 
ed in his trespasses. When the law ceases to be the test of 
right and remedy; when individuals undertake to be its 
administrators by rules of their own adoption, the bonds of 
security are broken as effectually by the severance of one 
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link from the chain of justice which binds man to the laws 


as if the whole was dissolved.” 

The counsel prosecuting this case have urged that the 
remedy by recaption is and must be a peaceable remedy ; 
that no man is permitted to repossess himself of lands or 
goods by force. We have already instructed you that such 
is the law; that the peace of the community is of higher 
importance than the mere private right of property. But 
to render the man criminally responsible who endeavors to 
retake his property, the force must be directed against 
society, not against the property itself, and if no force was 
permitted to be used by the master against his abseonding 
slave, it would be but an empty and naked right without a 
remedy. It would certainly be in a most rare instance that 
the master could get him home by mere persuasion ; he 
can therefore, after using reasonable means of gentleness, 
resort to so much foree as may be found necessary to effect 
the object, and for that purpose bring with him such 
friends, or assistants, as the occasion may demand ; taking 
into account the contemplated resistance, either from the 
slaves or others. We do not say a citizen of Virginia 
could bring with him into Pennsylvania, when pursuing his 
fugitive slave, a regiment, battalion, or even company, of 
armed men! Such military array would naturally strike 
terror into our citizens, but that would be an extreme case. 
Was the number here reasonable?) Three or more slaves 
were expected to be seized —no aid could be hoped for 
from our citizens; the laws of this State rendered no 
assistance, and our State officers were forbidden to interfere. 
Judging from past experience, resistance might be expected 
from our colored population, and at that time no warrant 
could be issued even by a United States Judge. Under 
these circumstances we do not consider the number of 
persons acting together unreasonable. 

Were these men the slaves of William Taylor, and had 
they fled from his service in Virginia ? 

If they were not, he and those assisting him were clearly 
guilty of a riot. If they were, then the principles which 
we have laid down apply. 
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Mr. McCormick testifies that he knew the mothers of 


Brock and Wilson, that both were slaves for life, and were 
not manumitted. 

Brock belonged to the witness’s father, and on partition 
of his estate, after his decease, was awarded to the witness, 
who had him many years in his possession, and more than 
a year since sold him to Mr. Taylor, who held him under 
such purchase till he absconded in July last. That Samuel 
Wilson belonged to Mr. T'aylor’s father, who died intestate, 
and after his death, Samuel was awarded to the defendant 
by commissioners appointed to divide the estate, and the 
man has been in Mr. Taylor’s exclusive possession, claimed 
as a slave, for the last three years and upwards. 

This, if believed, is sufficient evidence of ownership. 
Both Judges Batpwin and Grier have decided that the 
peaceable and undisputed possession of a negro, claimed as 
a slave, is sufficient evidence of his being such, against all 
the world except the slave himself on a question as to his 
right to freedom; and the latter named Judge states, that 
he would hold it good on a question of removal without 
the production of the will by which he was bequeathed to 
the claimant. 

If the present question was raised between the alleged 
master and the person claimed as a slave, as to the right of 
the latter to his freedom, we should hold the master to 
strict proof of ownership, by requiring the production of 
every record referred to by the witness ; but in questions of 
the present character, either a general or special property is 
sufficient. 

One other question remains open for your consideration. 
Was the beating inflicted on the negroes cruel, barbarous 
and unnecessary? If it was, the defendants are guilty of 
an assault and battery. We should not suffer the cruel and 
barbarous treatment even of domestic animals, still less of 
human beings. Of that you must judge from all the evi- 
dence in the case. 

Complaint has been made by the defendant's counsel, of 
their original arrest and imprisonment. 
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It was done by order of this Court from the necessity of 
the case. A statement was made that there was a great 
riot in and about the prison, that much blood had been 
shed, and still worse results might be expected, and that a 
number of persons, both white and colored, were then 
fighting within the prison walls. We directed the gates to 
be closed and secured, so as to retain those within who 
were already there, and keep all other persons out. We 
ordered those in the street to be arrested or dispersed by a 
military force, and those within to be locked up separately. 
After quiet was restored, the defendants were brought before 
the Court on a writ of habeas corpus, and after hearing the 
evidence on the part of the Commonwealth, were bound 
over to answer for a breach of the peace. You must not 
in your decision of this cause be influenced in the slightest 
degree by the action of the Court on that occasion, as we 
heard the witnesses on the part of the prosecution only, 
whilst you have had most important additional evidence on 
both sides, which has given to the case quite another 
aspect ; and we mention the circumstance with no other 
view than to guard you against being influenced by the 
former action of the Court. 

One question only remains. If you acquit the defendants, 
you must then decide whether the county, the prosecutor, 
or the defendants shall pay the costs incurred. 

If you believe the defendants justifiable, it would be a 
case of great hardship to impose costs on them. The prose- 
cution commenced in the manner stated, and although there 
is evidence that a private person about the same time made 
complaint against the defendants and commenced a prose- 
cution, yet if he was not actuated by improper motives, or 
has not carried on the prosecution against light and knowl- 
edge, there might be some impropriety in imposing the costs 
on him. It is urged that this is not a proper case to inflict 
the costs on the county ; but if a portion of the people here 
raised a mob, and our peace officers failed promptly to 
redress it, and pursue such a course as would protect these 
strangers in their lawful rights, it is but just and proper that 
the county should suffer from such delinquency. 
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At the time this prosecution was commenced, it presented 
a question of great moment to the public—how far the 
master might use force in retaking his slave, and the degree 
of violence which would render him criminally responsible ? 
Then there was no lawful mode of seizure but by the 
mere act of the master or his agent. He could not in- 
voke the assistance of the law or its officers, or obtain the 
benefit of a judicial decision. Under the Act passed at the 
last session of Congress, every fugitive may hereafter be 
seized under a warrant issued by a lawful officer, and even 
objectionable as that law is supposed by many to be, it is 
certainly safer for the peace and happiness of the commu- 
nity than the law of Force. It is better to have the decision 
of even incompetent officers, than to permit every man to 
be a judge in his own case. Before the passage of that Act, 
every city, town, and village of our Commonwealth was 
subject to riots and broils by the efforts of citizens from the 
Southern States, to exercise their undoubted rights under 
the Constitution and laws uf the United States. Now all 


is settled peaceably. The importance of this prosecution 
has therefore dwindled into comparative insignificance, but 
nevertheless, you must patiently, honestly and impartially 
pass upon the evidence before you, and decide the cause 
according to the principles we have laid down for your 
guidance. — Verdict, not guilty — County for costs. 





N. Y. Court of Common Pleas. 


FisHer et al. v. Murray. 


An assignment in trust, for the benefit of creditors, without preferences, by a 
majority of the members of an insolvent firm, is not valid. 


Tne facts appear in the opinion of 

Day, J. Whether one partner, or any number short of 
the whole, may make such an assignment, except in cases 
where it is impossible for the others to unite from absence 
or other cause, has long been an unsettled question. I do 

VOL. II. — NO. XI. — NEW SERIES. 50 























sO sarees 


a 
ee. 


A ile heigl 
~ 






r 






{e 
> 





- 






Ey PE Shes Sa ecg, 
ee 


te PEE, 
Ie DF 


Wot Peace 






> 
a ee 




















590 Recent American Decisions. 





not know, in fact, that the precise point has ever been 
expressly passed upon. All the cases with which I am 
familiar where it has been raised, have been cases in which 
which the assignment was set aside for fraud, or upon the 
ground that a preference was given to particular creditors ; 
(Havens v. Hussey, 5 Paige, 30; Kirby v. Ingersoll, 1 
Har. Chan.; 8. C., 1 Doug. (Mich.) 477; Dana v. Lull, 
17 Verm. 390; Sommerville v. McCullough, 8 Leigh, 429; 
Hitchcock v. St. John, 1 Hoff. Chan. R. 511; Whittier v. 
Smith, 1 Freeman Chan. R. (Miss.) 231;) or in which it 
was upheld from the fact of its having been executed by a 
partner to whom was intrusted the entire management of 
the business during the absence of the others, (Anderson 
§* Wilkins v. Tompkins, 1 Brock. R. 456; Harrison v. 
Story, 5 Cranch, 289.) In Robinson v. Crowder, (4 
McCord, 519,) the assignment was executed by a majority 
of the partners resident in London, and included the joint 
property in possession of the remaining partner residing in 
South Carolina; and though the Judge who pronounced 
the decision of the Court in that case was of opinion that 
it was not essential that the partner in South Carolina 
should have joined, the point was not before him, the 
Court having declared the assignment invalid upon other 
grounds. I think, however, that it may now be aflirmed 
that the better opinion is against the exercise of such a 
right, and that to support an assignment of the whole of 
the partnership property to a trustee for the payment of 
debts by one partner, or any number short of the whole, it 
must be shown that it was made under circumstances that 
rendered it impossible to consult the other partners; or 
from their acts or declarations, either before or subsequent 
thereto, it must appear that it was executed with their 
assent, or by their authority. 

The powers of the individual members of a partnership 
are very extensive. As respects the joint property, every 
member is seized not merely to the extent of his own 
share, but is possessed of the whole, and has an equal voice 
in the conduct and management of the business. The 
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power of the whole body resides in every member, each 
conferring upon the other the right to do whatever he 
himself may do in furtnerance of the common object. 
Each member being the agent of the whole, has the right 
of disposing of all or any part of the partnership effects, for 
any purpose falling legitimately within the scope of the 
object for which they have associated together. An abso- 
lute sale, therefore, by a single partner of the entire part- 
nership stock, or a transfer directly by him of all the joint 
property to creditors in payment of debts, though the act 
should virtually lead to the dissolution of the firm, is 
clearly within his powers. (Collyer on Part. 216; Story 
on Part. 182; Watson on Part. 67; 3 Kent, 40-44; 17 
Verm. 390; 1 Met. 518; 1 Hoff. 511; Cowp. 445.) 

But the assignment to a third party of the whole of the 
partnership property in trust, to wind up the concern and 
discharge its obligations, is an act of a very different char- 
acter. It is divesting himself and his copartners of all 
future control over their affairs, and intrusting the entire 
management of their joint interest to another person. A 
right to do this cannot be inferred from the nature of the 
partnership relation. While one partner retains, in common 
with the rest, the control and management of the business 
in his own hands, he may, as before suggested, exercise an 
unlimited discretion in the sale and disposition of the joint 
property. He may sell it at any price, or at any time, or 
upon any terms, either in the course of trade, or in the 
payment of debts. But this is a power personal to himself, 
which he cannot delegate to another. In entering into the 
contract of partnership, the parties confide in the skill, 
capacity and integrity of each other. They agree to sanc- 
tion whatever one may do while he is acting in common 
with them im the management of their joint interest; but it 
cannot be implied, from the nature of their undertaking, that 
they have also agreed that any one of their number may 
surrender up, even in the event of insolvency, the manage- 
ment of their affairs to a stranger. ‘They may have entire 
confidence in the capacity and integrity of each other, but 
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that confidence cannot be presumed to extend to any per- 
son to whom one of their number may see fit to confide 
the management. It cannot be presumed that they have 
consented that any one of their body may prescribe the 
mode in which their affairs shall be wound up, and their 
interest in the carrying of it out to a person “of whose 
fitness or integrity,” as Vice-Chancellor Hoffman has well 
remarked, “he is to be the sole judge, in whose selection 
they are to have no voice.”” Even in the leading case, which 
is relied upon in support of the right of a single partner to 
make such an assignment, Anderson & Wilkins v. Tomp- 
kins, (1 Brock. 456,) Chief Justice Marshall says, in respect 
to the absent partner, that “ if he had been present he had 
a right to be consulted ;”” adding the suggestion, that “if he 
had been, no doubt he wolild have been consulted ;” that 
“the act ought to have been, and probably would have 
been, a joint act.” 'The case was decided upon the ground 
that the absent partner, by leaving the country, had confided 
the whole of the business to the partner here, and had 
consequently authorized him to do any act which in his 
judgment the exigency of their affairs demanded. Chief 
Justice Marshall, however, clearly indicates it as his opinion 
that a single partner may make such an assignment, though 
the other partners are present and acting. He seems to think 
that the right necessarily grows out of the partnership 
relation ; and though great respect is due even to the casual 
opinion of so eminent a jurist, he is not to be followed in 
a matter which he did not directly pass upon. I confess I 
find it difficult to reconcile his remark, that one partner has 
a right to make such an assignment, with his concession 
that the others have a right to be consulted. It seems in- 
consistent to hold that it should be a joint act, and yet that 
one may do it, 

I think the error consists in taking it for granted, that 
the right is incident to the partnership relation, and in not 
sufficiently weighing the distinction which exists between 
such an act, and the sale or transfer of property directly by 
one partner while he is engaged with the others in conduct- 
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ing the business. When a partner makes a sale of the 
entire partnership effects in the course of trade, or transfers 
the whole of the joint property to creditors in the payment 
of debts, it is not necessary that the other partners should 
be consulted. His right to do so is undoubted. The 
necessity for consulting the others in the case of an assign- 
ment, however, grows out of the circumstance that the 
assignment conveys the property not to creditors directly, 
but to a trustee. From the fact that the assignment is an 
act which virtually puts an end to the partnership which 
divests the partners of all future control over their affairs, 
and confides the administration of them to a person who is 
to act thereafter in their place and stead, a trustee is sub- 
stituted for the firm, who in the sale and disposition of its 
assets, and in the general winding up of its affairs, exer- 
cises a greater or less amount of discretion. It is in the 
selection of the person to whom so important a trust is to 
be committed, that all the partners have a right to be con- 
sulted, and whose appointment therefore must be a joint 
act. If this be the reason why, in cases of assignment, all 
should be consulted, or if for any other reason, as the Chief 
Justice concedes, it should be a joint act, then the act of one 
cannot be deemed the act of all, unless it is done in the 
absence of the others, or under circumstances from which 
their assent would be necessarily implied. 

The practical effect of the exercise of this power by a 
single partner, is well illustrated by the case, Kirby vy. 
Ingersoll, (1 Har. Ch. R. 172.) In that case, an assignment 
was made by one partner without the knowledge of the 
other. When the partner Kirby came to the store on the 
following morning, to attend to his business, as usual, he 
was informed by his copartner, who was in possession as 
the agent of the trustee, that an assignment had been made, 
and was denied all access to the books and papers, or any 
interference with the property of the firm. This assign- 
ment was one in which a preference was given to particular 
creditors ; but in setting aside the assignment, Chancellor 
Farnsworth went the broad length of declaring, that there 

50* 
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was a total want of power in one partner to make an assign- 
ment in trust for the benefit of creditors. He says, “The 
result to which I have arrived, after a review of the leading 
cases, is, that the power here asserted of divesting one part- 
ner entirely of his interest, of appointing a trustee for both, 
and thus breaking up the concern, is not one of the powers 
either contemplated or implied in the contract of partner- 
ship. One partner does not confer upon his copartner the 
power of divesting him of all interest in or authority over 
the concern.”’ ‘The same views, in substance, were ex- 
pressed by the Judge, who delivered the opinion of the 
Court upon affirming the judgment of the Chancellor, upon 
appeal. (1 Doug. (Mich.) R. 477.) 

In the case before us, the assignment was executed by 
the majority of tue partners, and being so executed, it is 
urged that it is binding upon the other partner. In the 
government of the majority, there is a distinction between 
public and private bodies. (Story on Part. 182.) In the 
latter, the power of the majority is strictly limited to acts 
that come within the object for which the association was 
formed, and they can exercise no power not contemplated 
in the inception of the contract. They cannot change, 
abrogate, or extend the terms of it. When a diversity of 
opinion exists as to the conduct and management of the 
business, or other purpose for which the parties have com- 
bined, the opinion of the majority must govern, provided 
the minority have been consulted. (5 Bro. P. C. 489; 
6 Ves. 777; Tur. & Rap. 516, 525; 3 John. Chan. 400; 
3 Kent, 5th ed. 45, and note.) 

But in this case, we are not called upon to say, whether 
the assignment of the partnership effects, and the appoint- 
ment of a trustee, is such an act, or comes within the power 
of the majority ; for the defendant has not set up, in his 
answer, that the other partner was consulted as to the pro- 
priety or necessity of making the assignment. All that 
appears, is the fact of an assignment, executed by two out 
of three partners. I have perhaps sufficiently indicated my 
own opinion, but the point is not before us. 

The other members of the Court concurred. 
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Supreme Caurt of New York. Onondaga General Term, 
November, 1849. 


WuitmarsH v. ANGLE. 


1. Under a statute which exempts the necessary tools of a tradesman from execu- 
tion, it is for the jury to decide whether the articles in question are necessary for 
the use of the defendant in the execution. 

2. On this question the opinions of witnesses are not evidence, the facts them- 
selves must be proved to the jury, and the latter must decide. 

3. It is legal to admit evidence of the custom in relation to the use of a wagon and 
horse, in removing the tools of a carpenter and joiner in the country from one job 
te another. 


Tuts was an action of trover and conversion against an 
officer for seizing property exempt by law from execution. 
The opinion of the Supreme Court was delivered by 

Pratr, P. J.— Whether the property in question was 
necessary for the use of the defendant in the execution, 
and therefore exempt from levy and sale, was a question of 
fact for the jury. 

Evidence was given on both sides; the jury found 
against the debtor, and their decision must be deemed 
conclusive on that point. (1 Denio, 462.) 

We think that the objection to the question put to the 
witness Matteson, was well taken, and the ruling of the 
Justice correct. The question called for the opinion of 
the witness, whether the horse and wagon were necessary 
in the business of the plaintiff below. This opinion could 
only be formed from a knowledge of the facts in relation 
to his business. 

After the facts themselves should be proved to the jury, 
they would become as capable of forming a correct opinion 
in the matter as the witness. It requires no peculiar skill 
to form an opinion in a matter of this kind, and the general 
rule is, in such cases, that evidence of the opinions of wit- 
nesses is incompetent. (17 Wend. 161; 19 Ib. 576; 1 
Denio, 311. 

No grounds are shown why this case should be made an 
exception. The objection to the execution being read in 
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evidence after the deputation was’ proved, was put upon 
the ground that the indorsement of the levy upon the 
execution was signed by the defendant officially. Having 
made a specific objection, the plaintiff should not now be 
allowed to change his ground. (Sims v. Dunham, 3 Hill, 
609. ) 

No objection was taken that the judgment should be 
proved. Had that objection been made upon the trial, the 
proof, for aught we know, might have been given. But 
we think the proof was not necessary. The defendant as 
to the execution of the process was an officer, and entitled 
to the same protection. 

He could therefore justify by his process alone. (Sava- 
cool v. Boughton; 5 Wend. 170.) 

Nor do we find any error in the Justice allowing proof 
of the custom in relation to the method of removing 
the tools of a carpenter and joiner in the country from one 
job to another. The plaintiff claimed that the horse and 
wagon were necessary to enable him to remove his tools 
from one job to another. To rebut that, the defendant 
proved the custom in the country was for the employer to 
move mechanics’ tools; thereby to show that it was not 
necessary for him to keep a horse and wagon for that 
pur pose. 

It is claimed that the wagon and harness were not sold 
on the execution, and that the plaintiff should have recov- 
ered for them. If defendant has justified the levy, the 
plaintiff cannot recover for any of the property without a 
demand of the same, and a refusal to deliver. The officer 
should only sell enough to satisfy the execution; but he 
will not be liable in trover for the residue, unless he dis- 
poses of the same, or refuses to deliver it on demand. 

No evidence seems to have been given, showing any 
conversion on the part of the officer. 

The judgment must be affirmed. 
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FAiscellaneous “Entelligence. 


Tue Spirit or Monopoty.— There is nothing which a freeman, and 
a lover of Procress should watch with more vigilance, than the tendency 
of the Few to monopolize the rights of the Many. The volume of 
** Transactions,’’ published by the ‘Americar Medical Association,’ dis- 
closes the important fact, that this large and intelligent body of men are 
engaged in a concentrated effurt to procure the enactment by Congress of 
an international copyright law. The effect of this would be to place all 
foreign works on the arts and sciences, and all the literature of the old 
world, beyond the reach of the poor and middling classes of the United 
States. It is admitted, that at present an American printer may and can 
afford to print any European work, and sell it to our citizens, at the mere 
cost of paper and printing. It is to this circumstance that our people, in 
the mass, are indebted for their superior intelligence. But let a law be 
passed which shall place the re-publication of European works in this 
country at the will of the foreign authors, the result will be, a demand of 
exorbitant prices for their copyrights, and the doors of knowledge will 
be closed upon all but the wealthy. It is a most singular inconsistency 
in the proceedings of the ‘‘American Medical Association,’’ that at page 
42 of their ** Transactions,’’ they adopt a resolution expressing ‘‘ great 
satisfaction that they have observed the establishment of Drug Stores in 
which no patent medicines ‘are exposed for sale, and recommending to 
its members to exert their influence, in their respective spheres of action, 
to encourage similar effurts in other places;’’’ while, at page 213, a 
memorial is prepared, requesting Congress to pass laws granting patents 
of monopoly to the writers of foreign countries. This law is advocated on 
the grounds that ‘‘a literary production, the discovery or the invention of 
any individual, is his own property, as a natural right, and that such a 
law will make ‘ our literature start forward at a rate that will astonish 
the world!’”’ 

Now, we do not see why the discovery of a valuable medicine —a 
remedy fur diseases heretofore beyond the reach of medical skil] —is to be 
branded with such infamy, that drug stores should be discountenanced 
fur vending the article, merely because the discoverer thought proper to 
obtain a patent, while the authors of Europe, who write their discoveries 
as well as their theories, in books, are to be rewarded by the grant of 
exclusive privileges in this country. 

We are not in favor of the hotbed, which is to produce a premature 
and unnatural growth in our literature, to ‘‘ astonish the world.”” Our 
nation is not yet ripe for this. Let us ‘astonish the world”? with other 
evidences of greatness, more suitable to the advancement of a new 
country ; and let us avail ourselves, in the mean time, as we have a right 
to, of all the knowledge and experience of our ancestors — of the countries 
from which we came. This is a debt which they owe us, and which we 
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will discharge a hundredfold to our posterity. Knowledge comes from 
God. There is no “ natural right” to its monopoly. It is not so much 
the result of individual labor, as it is the offspring of the great law of 
procress. ‘The natural sequence of events, continually ‘* astonishing the 
world ’’ with developments, should not be restrained by granting to petty 
instruments in the hands of Divine Providence, the power to exclude the 
rest of mankind from the blessings which God has spread before all his 
creatures. The Constitution of the United States has permitted Congress 
to grant exclusive rights to authors and inventors for ‘* /imited times.’’ 
This privilege has been granted, not in recognition of a natural right of 
property in ideas, but exclusively on principles of public policy, — 
expressly ‘‘ to promote the progress of science and the useful arts.’’ It 
should never be forgotten, that a thousand minds are, by the course of 
events, frequently occupied with the same ideas in different parts of the 
world. Shall he who happens to get a patent first, exclude the rest for 
ever from the benefit of their own thoughts and inventions? Shall the 
patentee hold the world in bondage for ever upon the plea of ** natural 
right?’’ Sow far as public policy requires the granting of monopolies for 
‘limited times,’’ there is a consideration for the grant in the general 
benefit to be received by the public, afier the ‘ limited time ’’ has expired ; 
but, beyond this, there is no consideration for the exclusive privilege 
granted. A perpetual monopoly in thoughts is against the natural rights 
of the whole world, and contrary to the Federal Constitution. The 
renewals of the patents for the Jethro Wood plough, the Woodworth 
planing machine, and the Parker water-wheel, were not in accordance 
with the spirit of the Constitution and the rights acquired by the people 
under the original contracts with these patentees, by which the latter 
were to have the monopoly for a ‘‘ limited time,”’’ and the people at large 
were to receive the benefit of their inventions immediately afterwards. 

The last Report of the Commissioner of Patents, at page 418, contains 
evidence of the existence of the great law of progress by which the 
course of events leads many minds along the same channel to the same 
discoveries, at the same time. ‘The Commissioner remarks that ‘It is 
quite curious to observe the natural drift of intellect bringing the working 
of independent minds into one common channel. A patent was granted 
for one species of atmospheric churn, but before this could have been 
known far beyond the walls of the patent office, ¢wo other inventors, each 
and all from different parts of the country, had \aid claim to the identical 
improvement. One was from Ohio, the second from Illinois, and the 
third from Vermont. An interference was accordingly declared, and no 
svoner had the decision been made in favor of the patentee than three 
other inventors were found pressing their claims to the same invention.” 
Thus *‘ seven persons, each a bond fide inventor, were all claiming the 
same thing, and about the same time, and all from distant portions of the 
country.”’ 

A natural right to literary property implies a perpetual monopoly. 
The right, once existing, continues and descends to the representatives of 
the first owner in perpetuity. How can it be made available in the 
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present state of advancement without infringing upon the rights of 
otherst What right has the author to the use of the LancuaGe in which 
he expresses ideas? What right has he to the use of the /éters and to 
the system of chirography by which he forms his manuscript? What 
right has he to the use of the pen, or the ¢ypes, or the art of arranging 
them, or the press, or the paper, or to any of the appliances by which he 
makes his pretended literary property available? On his own principle 
he is a plagiarist —a plunderer of other men’s inventions. With their 
aid he is borne along on the tide which has accumulated for ages. With- 
out these accumulations the contributions of the best mind of the present 
age, like a small rivulet in the sand, would sink into the earth aad be 
seen no more. — American Law Journal. 


Notices of New Books. 


A New Law Dictionary anp GLossary : CONTAINING FULL DEFINITIONS 
OF THE PRINCIPAL ‘l'erms OF THE Common AND Civit Law, TOGETHER 
WITH TRANSLATIONS AND EXPLANATIONS OF THE VARIOUS TECHNICAL 
Purasés, IN DIFFERENT LANGUAGES, OCCURRING IN THE ANCIENT AND 
MODERN Reports, AND STANDARD TREATISES; EMBRACING, ALSO, ALL 
THE PRINCIPAL Common anp Civit Law Maxims. Compiled on the 
basis of Spelman’s Glossary, and adapted to the jurisprudence of the 
United States; with copious illustrations, critical and historical. By 
Avexanper M. Burritt, Counsellor at Law. Vocum originus eati- 
ones que [Labeo] percathierat; eayue precipue scientia ad enodandos 
plerosque juris laqueos utibatur. A. Gevuivs, Noct. Alt. xiii, 10. New 
York : John S. Voorhies, Law Bookseller and Publisher, No. 20 Nas- 
sau Street, 1850. 

The title page of this work, which we give in full, should seem to 
indicate that great labor has been expended in its preparation. The char- 
acter of the work warrants such a representation ; and, we are free to 
say, that in thoroughness and completeness, it is fully equal to any Law 
Dictionary now before the public. 

American Leapvinc Cases: seinc setect Decisions or AMERICAN 
Courts, IN SEVERAL DEPARTMENTS OF LAW; WITH ESPECIAL REFER- 
ence TO Mercantite Law. With Notes, by J. I. Crank Hare, and 
H.'B. Wattace. Second Edition, with additional Cases and Notes. 
In 2 vols. Philadelphia: T. & J. W. Johnson, Law Booksellers, 
Publishers and Importers, 197 Chestnut Street. 1851. 

We have alieady nuticed the previous edition of this valuable collection 
of cases. Messrs. Hare and Wallace are also favorably known as the 
American Editors of Smith’s Leading Cases, — which, with their anno- 
tations, is unquestionably one of the most valuable books an American 
lawyer can own. 

Of the present edition of American Cases, we need only add that it has 
been most thoroughly prepared, and will be a most convenient book of 


reference. 








600 Insolvents in Massachusetts. 


aR a ier PY Te 


Sevect Cases in Equity, ARGUED AND DETERMINED IN THE CouRT oF 
Common Puieas of THe First JupiciaL District or PENNSYLVANIA, 
from 1811 to 1850. Reported by A. V. Parsons. Vol I. Philadel- 
phia: T. & J. W. Johnson, Law Bouksellers & Publishers. 1851. 
This is a most valuable collection of Equity Cases, judiciously selected, 

accurately reported. It is known that since 1836, a more perfect system 

of Equity has been established in Pennsylvania than had befure existed. 

The present volume contains the fruits of this new policy. It is a book 

which all lawyers will do well to purchase. 


eas 


Pat AS 


poe. 


Sal ORS eB el 





Knsolvents in fMassachusetts. 








' 
ie 
Name of Insolvent, | Residence. | Commencement . Name of Commissioner. 


| Preceedings. 





Aldrich, Ebenezer 
Baker, Johu 


Batcnelder, Daniel C, 


Beirne, Joba UV. 
Berry, Witham C. 
Boynton, Moses C. 
Browa, Lyman 
Burbeck, Samuel K. 
Campbell, John 
Clark, J. Ww. 
Cleveland, Jacob 
Clouzh, Alexander 
Corey, Joseph 5. 
Duie, Charles 0. 
Danforth, Willard 
Davis, Nath'l G. 
Darling, Darius 
Forves, Win. 

Ford, Elbert 
French, Jotham 8. 
Hail, Patrick 
Hammond, Horace 
Hammond, D. U. 
Harengio., Levi M. 
Heard, Augustus 
Hubbard, Zebima 
Hard, 7 N. 
Huse, Enoc 
Knight, Ous H. 
Lacy, Andrew H. 
Maouing, Elson W. 
Marshal, James E. 
McLain, Galea B, 
Mell, B J. 
Moer, Milton 
Millard, Over Wm. 
Newcomb, Benj. Jr. 
Nichols, John b. 


Pearson, San’! & Joho 


Pratt, Enoch 
Reed, Rutus K. 
Reed, Svlomon 
Roundy, Augustus 
Smitn, Pelatiah, Jr. 
Smith, Perley H. 
Stuart, Charlies 
Stuckney, Joseph P. 
Vickery, (tis 
Wate, James 
Webb, Joseph 


Wheelock, Leonard 8, 


Wilkins, Elisha 
Wi thama, James 
Wood, Amasa 
Woodruff, Hinam 


alias Willard 


|Graftea, 


Koxbury, 
Newburyport, 
Roxbury, 
Buston, 
Andover, 
Worcester, 
Boston, 
Boston, 
Charlestown, 
Pepperell, 
Boston, 
Mansfield, 
Danvers, 
Needham, 
Buston, 


Abiugton, 
Lowell, 
Buston, 
Waltham, 
Boston, 
Worcester, 
Suchury, 
Sunderland, 
Hadley ’ 
Newburyport, 
Fitehburg, 
Boston, 
Fitehburg, 
Worcester, 
Boston, 
Andover, 
Andover, 
Becket, 
Braintree, 


Georgetown, 
Lynn, 
Lowell, 
Boston, 
(irafton, 
Middleton, 
Lexington, 
Lattleten, 





Cambridge, 


Wright, Edw’d ©. & others Fall River, 





Jauuury 24, 
“ 15, 


Hleary Chapin, 
Fraucia Hiltiaed. 
Joha G King. 
Joho M. Williama, 
John M. Williams, 
Jolin G. King. 
Heary Chupin. 
Join M. Williams, 
John M. Wilhams, 
Asa F. Lawrence. 
Asa P. Lawrence. 
John M. Willems, 
{David Perkins, 
Joho G. King. 
Francis Hillard. 
Johu M. Williams. 
Henry Chapin, 
Johu M, Wittiams. 
Welcome Youug. 
Asa F. Lawrence, 
John M. Witlhams. 
Asa F. Lawtence. 
Juha M. Williams 
tlenry Chapin. 
Asa F. Lawrence, 
D. W. Alvord. 
Myron Lawrence. 
te G. King. 

eary ( hapia. 
John ML Wrilame. 
Heary Chepin, 
Henry Chapin. 
John M. Wiliams. 
Jonn G. King. 
Johu G King. 
Thomas Robinson, 
Francis Hilliard, 
Asa F. Lawrence, 
Joho G. King. 
Johu G. King. 
Juha M. Williams, 
John M Williams. 
|Asa F. Lawrence. 
‘Francis Hillard. 
D. W. Alvord. 
John M Williams, 
Joba G King. 
jJoha G. King 
John M. Williams, 
John M. Willams, 
jMeary Chapin. 
John G. King. 
|Asa FP. Lawrence, 
Asa F. Lawrence. 
Asa F. Lawrence. 
‘David Perkius. 














a PHP: (VOTE Fog: atkins 





